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Bank Receiving Check for Collection as Holder in 
Due Course 


If you examine the deposit contract printed on the deposit 
slips used by your bank you will probably find the following 
provision: ! fp ae 


“In receiving items for deposit or collection this Bank 
acts only as depositor’s collecting agent and assumes no 
responsibility beyond the exercise of due care. All items 
are credited subject to final payment in cash or solvent 
credits. This bank will not be liable for default or negli- 
gence of its duly selected correspondents nor for losses 
in transit and each correspondent so selected shall not be 
liable except for its own negligence. This bank or its 
correspondents may send items, directly or indirectly, to 
any bank including the payor, and accept its draft or 
credit as conditional payment in lieu of cash; it may 
charge back any item at any time before final payment, 
whether returned or not, also any item drawn on this bank 
not good at close of business on day deposited.” 


This waiver provision is the standard form recommended 
for use by the American Bankers’ Association in order to pro- 


tect depositary banks from liabilities which may occur in the 
process of collection and remittance. 


In the present case the drawer of a check attempted to use 


the waiver provision against the bank. The drawer gave the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §329. 





payee a check as payment in advance for a tractor. The payee 
deposited the check with banker who credited the payee’s 
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account. The same day the payee’s credit balance so estab- 
lished was exhausted through the presentation and payment 
of checks previously drawn against the account. The drawer 
had meanwhile found the tractor to be unsuitable to his needs 
and stopped payment on the check. In a suit by banker against 
the drawer on the check the drawer argued that under the 
above quoted deposit contract banker was not an owner of the 
check but simply a collecting agent for the depositor, and 
therefore incapable of being a holder in due course of the check. 
The court rightly held that, notwithstanding the provisions of 
the deposit contract, banker was a holder in due course and 
could recover against the drawer of the check. Community 
State Bank of Royal Center, Appellate Court of Indiana, 98 
N. E. Rep. (2d) 604. The opinion of the court is as follows: 


O’Neill & O'Neill, Logansport, for appellant. 


Hanna & Small, Logansport, for appellee. 


CRUMPACKER, J.—This appeal concerns the appellant and the 
appellee Richard D. Widup only, there being no judgment for or 
against the other appellees named in the assignment of errors. It in- 
volves a personal bank check held by the appellant and drawn by the 
appellee on the First National Bank of Wabash, Indiana, payable to 
the order of Durbin Farm Service in the sum of $3,250. Payment of 
the check was stopped upon the written order of the appellee and the 
appellant, as the holder thereof, brought suit to collect it. A jury 
denied relief and judgment went accordingly. It is undisputed that 
the check was issued by the appellee wholly without consideration and 
the only question before us is whether or not the appellant is the holder 
thereof in due course and therefore entitled to recover free from such 
defense. 


The following evidence is undisputed: On June 15, 1948, one 
Wayne Durbin was, and had been for a number of years, a resident of 
Cass County, Indiana, and under the name and style of Durbin Farm 
Service was engaged in the business of buying and selling farm imple- 
ments and machinery. He had a commercial account in the appellant 
bank in which he made deposits and against which he drew checks in 
the usual course of business and, as the occasion prompted, he was 
accustomed to borrow money from the appellant for use in his business. 
At times he drew checks against his account without accurate knowl- 
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edge as to its status and, according to the testimony of the appellant’s 
cashier, “If there was enough money in there I paid them and if there 
was not enough money, I turned them back.” The appellee is a resi- 
dent of Wabash County and his principal business is farming but dur- 
ing the years 1947 and 1948 he had occasionally bought and sold farm 
machinery as a means of supplementing his income. He carried a 
checking account in the First National Bank of Wabash and had, at 
times, borrowed money from the appellant but never had been one of 
its depositors. In the course of its business the appellant had, on a 
number of occasions prior to that in question, cashed the appellee’s 
checks drawn on his account in the Wabash bank and none of them 
had been dishonored. 


On the 15th day of June, 1948, the appellee was in the market for 
a “tractor outfit including a disk, plow and cultivator” and early that 
morning went to Durbin’s home to purchase one. The outfit Durbin 
proposed to sell him was in Monon, Indiana, and the appellee had never 
seen it. Durbin however had not yet completely paid for this outfit 
and did not have enough money in the bank to do so. He therefore 
asked the appellee for the purchase price in advance and the appellee 
thereupon drew the check which is the subject of this litigation. Durbin 
endorsed it as follows, “Durbin Farm Service by Wayne Durbin” and 
gave it to his wife Maud for the purpose of negotiation at the appel- 
lant bank. Durbin and the appellee then left for Monon to look at 
the tractor outfit involved in the contemplated sale. It proved to be 
unsuitable for the appellee’s needs and he refused to buy it. In the 
meantime Maud Durbin had presented the check to the appellant bank 
where she received $1,000 in cash and deposited the balance in the sum 
of $2,250 to Wayne Durbin’s account. This balance was exhausted 
that same day through the presentation and payment of checks that 
Durbin had previously drawn against said account. 


PIG 2b PT 


The deposit was made upon the appellant’s regular form of deposit 
slip which had been in use for many years and upon which there was 
printed the following statement: “In receiving items for deposit or 
collection this Bank acts only as depositor’s collecting agent and as- 
sumes no responsibility beyond the exercise of due care. All items are 
credited subject to final payment in cash or solvent credits. . . .” 
Despite the use of such deposit slips the appellant was accustomed to 
give a depositor’s account immediate credit for checks payable to the 
depositor and properly endorsed unless it had reason to doubt their 
validity. The appellant put the appellee’s check in the process of 
collection by forwarding it to its correspondent bank in Indianapolis 
during banking hours on the same day it was received. Some time that 
evening the appellee called upon the appellant’s cashier at his home in 
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Royal Center, Indiana, and demanded the return of his check because, 
as he explained, he had received nothing for it in the way of considera- 
tion. The cashier told him he did not have the check but he should 
not worry about it because he “would be taken care of.” On the morning 
of June 17, the appellee went to his bank in Wabash, the designated 
payor of said check, and stopped the payment thereof. In due course 
it was returned to the appellant who later succeeded in collecting $1,767 
from Durbin which was credited thereon, leaving a balance of $1,483 
due and unpaid. Durbin was later discharged from all obligation to 
pay this balance by proceedings in bankruptcy and not until then did 
the appellant make any effort to collect it from the appellee. 


The appellant contends that upon the above facts its status as a 
“holder in due course” of the check in suit appears as a matter of law 
and, as the appellee’s sole defense is want of consideration, the verdict 
of the jury is contrary to law. The appellee on the other hand asserts 
that the undisputed evidence discloses that the terms under which the 
appellant came into possession of the check were written and cannot 
be varied by parol evidence. That according to said writing the ap- 
pellant accepted the check for deposit as Durbin’s collecting agent 
and that any credit given to his account was conditional upon final 
payment in cash or solvent credits. Therefore Durbin and not the 
appellant is the actual holder of the check in suit and his defense of 
want of consideration is valid. 


In the case of Olinger v. Sanders, 1931, 92 Ind.App. 358, 174 N.E. 
5138, this court had occasion to construe the legal import of a deposit 
slip upon which there was printed the verbatim statement involved 
here. In that case we quoted with approval the language of Mr. Justice 
Stone in City of Douglas v. Federal Reserve Bank, 1926, 271 U.S. 
489, 46 S.Ct. 554, 556, 70 L.Ed. 1051, as follows: ‘While there is 
not entire uniformity of opinion, the weight of authority supports the 
view that upon the deposit of paper unrestrictedly indorsed and credit 
of the amount to the depositor’s account, the bank becomes the owner 
of the paper, notwithstanding a custom or agreement to charge the 
paper back to the depositor in the event of dishonor.” The undisputed 
evidence in the present case shows that the check in suit bears an unre- 
stricted endorsement and, when it was deposited, Durbin’s wife received 
$1,000 in cash and his account was given immediate credit for the 
balance. This constituted a transfer of title to the appellant notwith- 
standing the terms of deposit stated on the slip. Furthermore such 
terms were obviously for the benefit and protection of the appellant 
and it could waive them if it chose. Olinger v. Sanders, supra. Its 
conduct clearly indicates that it did so. 


What transpired at the appellant’s bank when Maud Durbin pre- 
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sented the check for negotiation and in what manner the transaction 
was handled, was established by the testimony of Volna E. Ritz, the 
appellant’s cashier, without objection. The appellee now contends 
that the jury was justified in disbelieving his statement that Durbin 
was given immediate credit for the check because the appellant’s records 
show the fact in respect thereto and its failure to produce them justifies 
the inference that they show otherwise. When secondary evidence is 
admitted without objection no question in respect to its competence 
is available on appeal nor do we know of any rule of law that warrants 
the discredit of such testimony solely because it is of a secondary 
character. 


But even so, the appellee contends that it does not necessarily fol- 
low that, because the appellant is the holder of the check in suit, it is 
the holder thereof in due course and that there are facts and circum- 
stances disclosed by the evidence which warranted the jury in finding 
that it was not. Burns’ Stat. § 19-402, provides as follows: 

‘A ‘holder in due course’ is a holder who has taken the instrument 
under the following conditions: 

“1. That the instrument is complete and regular upon its face; 

“2. That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was 
the fact; 

“3. That he took it in good faith and for value; 

“4. That, at the time it was negotiated to him, he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.” 

It is undisputed that the check in suit is complete and regular upon 
its face; that the appellant took it before it was overdue and at that 
time it had not been previously dishonored. That leaves the appellant’s 
status as a holder in due course dependent upon whether he took it in 
good faith for value and without notice of any infirmity in the instru- 
ment or defect in Durbin’s title. Burns’ Stat. § 19-405 states: “The 
title of a person who negotiates an instrument is defective within the 
meaning of this act when he obtained the instrument, or any signature 
thereto, by fraud, duress, or force and fear, or other unlawful means, 
or for an illegal consideration, or when he negotiates it in breach of 
faith or under such circumstances as amount to a fraud.” We find 
no evidence in the record that indicates that Durbin’s title to the check 
in suit was defective. It is obvious that he did not obtain it through 
force, fear, duress or other unlawful means and that its contemplated 
consideration was not illegal. Nor do we think fraud appears in the 
transaction as the evidence indicates nothing more than the fact that 
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the appellee, as an accommodation to Durbin, paid in advance for 
farm machinery which he had never seen and concerning which Durbin 
had made no representations and which the appellee subsequently re- 
jected as unsuitable to his needs. There was no breach of faith in 
the immediate negotiation of the check as it was given expressly for 
that purpose in order that Durbin might have money enough in the 
bank to cover a check he proposed to draw to complete his payment 
for the machinery he expected to sell to the appellee. This narrows 
the enquiry down to the question as to whether there was an infirmity 
in the check of which the appellant had notice at the time it took it. 
As a general rule want of consideration constitutes infirmity in nego- 
tiable paper and one becoming a holder thereof with knowledge of such 
infirmity cannot be a holder in due course. National City Bank v. 
Parr, 1933, 205 Ind. 108, 185 N.E. 904, 95 A.L.R. 958. It is undis- 
puted that the appellee received nothing in exchange for the check 
in question but we have combed the record for evidence that the appel- 
lant knew such to be the fact at the time it acquired title thereto. The 
only evidence on the subject indicates that knowledge of want of con- 
sideration first came to the appellant hours after it had credited the 
check to Durbin’s account and placed it in the course of collection. 


Finally the appellee seeks to justify the jury’s verdict on the theory 
that the evidence warrants an inference that Ritz, the appellant’s 
cashier, was a sort of silent partner of Durbin’s in the farm equip- 
ment business and as such aided him, through the bank, in kiting checks 
of which the check in suit was one and therefore the whole transaction 
lacks the good faith necessary to constitute the appellant a holder in 
due course. There is no direct evidence to that effect and we find none 
that would justify such an inference. We have studied this record 
with care and can account for the verdict only upon two theories: 
(1) The jury concluded that one of two innocent parties must suffer 
the loss and it should be borne by the party better able to sustain it; 
and (2) the jury discredited the undisputed testimony of Ritz, the 
only witness in the case who testified concerning the manner in which 
the appellant handled the check upon its presentation for credit and 
its good faith in the transaction. The first of these theories squares 
with no principle of law or equity and there is nothing appearing in 
the record that justifies the second. We find a few contradictions 
concerning immaterial matters in the testimony of Ritz but on the 
vital issues it stands alone and undisputed. Its repudiation, if the 
jury so did, was arbitrary and capricious and obviously prompted by 
matters not disclosed by the record. 


Judgment reversed and cause remanded with instructions to sustain 
the appellant’s motion for a new trial. 
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Right of Creditor to Garnish Joint Bank Account 
for Debt of One Depositor 


A husband and wife maintained a joint bank account with 
banker. ‘The husband was indebted to his landlord for rent, 
and the latter attempted to garnish the joint account in 
satisfaction of the debt. ‘The lower court held that in the 
absence of a showing of the proportionate contributions of the 
husband and the wife to the account, the landlord was entitled 
to one half of the deposit. On appeal the Supreme Court of 
Minnesota stated that, since under the deposit contract the 
husband was entitled to withdraw the entire account, the land- 
lord could have reached the entire joint account if necessary 
to satisfy the full amount of his debt. Park Enterprises v. 
Trach, 47 N. W. Rep. (2d) 194. The opinion of the court 
is as follows: 


LORING, C. J.—In this case plaintiff, Park Enterprises, Inc., 
sued defendant, Benedict B. Trach, in the municipal court of Minnea- 
polis to enforce payment of rent under an oral lease between the 
parties. In proceedings ancillary to this action, plaintiff garnished 
a joint bank account standing in the name of defendant and his 
wife, Dorothy Trach. Mrs. Trach was permitted to intervene in 
the garnishment proceedings. The Northwestern National Bank of 
Minneapolis is the garnishee. 

Plaintiff obtained a default judgment for $143.45 against de- 
fendant in the main action. In the garnishment proceeding, the facts 
of the case were stipulated, and the parties requested that the court 
make and enter findings of fact, conclusions of law, and order for 
judgment on the basis of the facts stipulated. 

The facts as stipulated are as follows: At the time the garnish- 
ment summons was served, defendant and intervener had a “joint bank 
account” with the garnishee in which the deposit credit was $327.88. 
This account was opened and maintained subject to the following terms 
and conditions, which are printed on the reverse side of a joint 
account signature card: ‘The account listed on the reverse side 
hereof is a joint and several account. All funds now or hereafter 
deposited in said account by either or any of the depositors shall 
be the property of the depositors jointly with the right of survivor- 
ship. Each depositor shall have complete and absolute authority over 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $105, 457. 
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said account during the joint lives of the depositors and may withdraw 
all or any part of such funds on checks or other withdrawal orders 
signed by either or any of the depositors and by the survivor or 
survivors in case of death of any thereof.” 

Defendant and intervener had independent incomes. Each of them, 
from time to time, has deposited portions of his or her individual 
funds to the credit of this joint account and from time to time has 
withdrawn funds from the account for family or individual purposes. 
It is possible to determine on an evidentiary basis the exact amount of 
funds each of them has contributed to the joint account. 

The trial court made findings in conformity with the facts stipu- 
lated, and, having concluded that defendant and intervener should 
be presumed equal owners of the garnisheed account in the absence 
of proof establishing the amount each has contributed to it, ordered 
judgment against the garnishee for $143.45, together with interest 
and costs, the entire judgment not to exceed $163.69, that being 
one-half the joint account. Judgment was entered accordingly. 

Intervener’s sole allegation and claim in the garnishment pro- 
ceeding is that she and defendant are joint owners of the garnisheed 
bank account, and therefore that the account is not garnishable for 
defendant’s individual debt to Plaintiff. Defendant’s contentions are 
the same as those of intervener. These contentions having been 
rejected by the trial court, defendant and intervener have appealed 
from the judgment against the garnishee. 

This type of account is difficult, if not impossible, to classify under 
traditional categories of legal ownership. The account is distinguished 
from a joint tenancy because of the fact that it is joint and several, 
whereas in a joint tenancy there is joint ownership only.1 The 
survivorship feature of the account readily distinguishes it from a 
tenancy in common,” and yet is not sufficient alone to make it a joint 
tenancy.* “Joint and several,” when used to designate a type of 
ownership, is somewhat of a legal anomaly notwithstanding the fact 
that the term appears in M. S. A. § 48.30. By definition, several 
ownership is a denial of joint ownership.* Since the type of ownership 


It is well settled that a joint tenancy is characterized by the four unities of time, title, 
interest, and possession, and if any of these elements is lacking the estate is not one in 
joint tenancy. Greiger v. Pye, 210 Minn. 71, 297 N.W. 178; Gau v. Hyland, 230 Minn. 
235, 41 N.W.2d 444. It is obvious that if either ownership or possession is several, there 
can be no joint tenancy in the traditional sense. 

* The doctrine of survivorship is a distinctive incident of joint tenancy. See, $ Dunnell, 
Dig. § 4951, and cases cited therein. 

* Papke v. Pearson, 203 Minn. 1380, 280 N.W. 188. 


* See Black, Law Dictionary (3 ed.) 1614, where the word “several” is defined as mean- 
ing: “Separate; individual; independent; severable. In this sense the word is distinguished 
from ‘joint.’ Also exclusive, individual; appropriated. In this sense it is opposed to 
common.’” In any sense, “several ownership” is in opposition to “joint or common 
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which the bank and its depositors have created by their contract defies 
classification under traditional concepts of property ownership, we 
are forced to treat this case as presenting a contract question and 
must decide what the incidents of this type of ownership are primarily 
by reference to the terms of the contract creating it. 

By the deposit agreement here involved, each depositor has given 
the other depositor in the account complete and absolute authority 
over it and unconditional power to withdraw all or any part of the 
account. By the terms of the agreement, the bank is likewise obliged 
to pay any part or all of the account to either depositor upon demand. 

Since in purpose and legal effect a garnishment proceeding is 
virtually an action brought by defendant in plaintiff’s name against 
the garnishee, resulting in the subrogation of the plaintiff to the right 
of the defendant against the garnishee,” we have concluded that plain- 
tiff here may not only garnishee this joint account, but also that it 
would be entitled to recover judgment against the garnishee for the 
entire amount of the account if its judgment against defendant were 
sufficient to exhaust it. Defendant is entitled to withdraw any part 
or all of the account, and plaintiff, in effect, is subrogated to that 
right. 

A case similar to the one at bar arose in Canada, Empire, Fer- 
tilizers Ltd. v. Cioci [1934] 4 D. L. R. 804, 805, where the court 
stated: “If the judgment debtor, B. N. Cioci, had given to the 
judgment creditor a cheque signed by B. N. Cioci alone on the Royal 
Bank, Jane and Annette Branch, Toronto, for the amount owing by 
Cioci on the judgment, the bank, on presentment of such cheque for 
payment, would have had to pay it, on the penalty of an action for 
damages by B. N. Cioci, against the bank if such cheque had been 
dishonoured. I see no reason why this judgment creditor of B. N. 
Cioci should not have recourse to these proceedings to compel such 
appropriation of these funds as was within the power of Cioci himself 
at the time of the issue and service of the garnishee summons on the 
tenk 2. 

We find ourselves entirely in agreement with the reasoning of 
the Canadian case cited above. Intervener, having agreed to allow 
defendant to treat the funds in their joint account as his individual 
ownership,” and “several possession” is in opposition to those terms when used in the 
sense of “exclusive possession.” 

In the case of In re Estate of Kwatkowski, 94 Colo. 222, 226, 29 P.2d 639, 641, the 
court struggled with the meaning of the term “jointly and severally,” as applied to 
ownership of property, and, in default of a better view, concluded that the term created 
a tenancy in common. The court’s remarks with reference to this kind of drafting are 
apropos here. There the court stated: 

“Perhaps the lesson to be conveyed by this case is that the preparation of . . . legal 
documents by laymen having a mere smattering of the law will continue to breed litiga- 
tion which might well be averted by employing the services of a competent attorney.” 

* Midland Loan Finance Co. v. Kisor, 206 Minn. 184, 287 N.W. 869. 
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property, is in no position to assert that creditors, subrogated to 
his rights, may not treat them as if they were his individual property. 
Intervener assumed the risk that defendant would pay these creditors 
voluntarily, and we fail to see why an involuntary payment stands 
upon a different footing. If intervener assumed the risk that her 
husband would voluntarily honor his debts out of this account, we 
see no meritorious reason why she should be legally entitled to eschew 
the risk that he will be compelled to do so. The law should not hedge 
intervener’s risk at the exact instant when the degree of her risk 
rests upon a point of honor. We shall not assume that intervener 
took the risk that her husband would honor his debts out of this 
account merely because she thought he could not be compelled to do so. 


The peculiar features of a jomt bank account, such as this case 
presents, make it difficult, if not impossible, in most cases, to determine 
what portion of the account belongs to each depositor. A long series 
of deposits which cannot be traced to their source, and a similar series 
of withdrawals which cannot be traced to their destination, are nor- 
mally imvolved. This defect is imherent im the severalty feature of 
such bank accounts where each depositor is allowed to treat joint 
property as if it were entirely his own. Like any loose system of 
dealing with money, joimt bank accounts sacrifice precision to con- 
venience and becloud the respective rights of the depositors. The 
courts should not encourage parties to do their bookkeeping im court 
when, by their private contract, they have virtually declared that 
they do not wish to be inconvenienced by any strict accountability as 
between themselves. A jomt bank account of this kind is a creature 
of contract between parties avowedly imdifferent to the exact per- 
centage of ownership between themselves. The law should take them 
at their word and give effect to their contract without making detailed 
and belated evidentiary inquiries to establish factual ownership. Any 
presumption, whether conclusive or rebuttable, that part or all of 
these joint accounts are immune from garnishment has the effect of 
either creating or tending to create a nonstatutory exemption for 
the parties using them, and any attempt to base the extent of garnish- 
ment upon the respective amounts of the account owned by each 
depositor will compel courts and juries to grope with problems which 
the depositors themselves have declared to be of no consequence. Let 
them abide the results which flow from their own declared purposes. 

Although the trial court’s order limiting judgment against the 
garnishee is erroneous so far as it limits judgment against the garnishee 
to one-half the account, plaintiff has not complained of the error in 
this proceeding, and we accordingly affirm the judgment entered pur- 
suant to the trial court’s order. (Italics added.—Ed.) 

Affirmed. 
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Bank’s Windfall on Insured Note 


A banker makes a loan to a customer by discounting the 
customer’s promissory note. The face amount of the note is 
$10,000 and the banker gives the customer $9,000 in cash. The 
$1,000 difference is of course insurance and discount or interest 
paid in advance. The banker then insures the customer’s life 
for the unpaid balance. Before paying a single installment 
on the note the customer dies, and banker collects $10,000 (the 
amount of the unpaid balance) from the insurance company. 
The customer’s estate claims $1,000 of the proceeds. It argues 
that the bank earned none of the interest paid in advance, 
that the insurance premiums were paid from the discount, 
and that the estate is equitably entitled to the $1,000. The 
banker contends that the bank was the beneficiary of the in- 
surance policy and that the estate has no claim to the discount 
equivalent in the proceeds. In a case of first impression the 
court held that the banker could retain the $1,000. The de- 
cision seems correct at least to the extent that banker was 
entitled to the benefit of his loan and should receive a premium 
for what is the equivalent of a prepayment thereof. But we 
wonder whether the insurance company won’t kick next time. 
Alperstein v. National City Bank of New York, Municipal 
Court of New York, 108 N. Y. Supp. (2d) 980. The opinion 
of the court is as follows: 


BOCCIA, J.—This case presents a novel issue and apparently 
of first impression. 


Each of the parties moved for summary judgment and concedes 
the following facts: 


On June 23, 1950 the defendant bank made a loan to plaintiff’s 
intestate, Maurice Alperstein, by discounting his promissory note 
for $10,000. The loan was made pursuant to the borrower’s applica- 
tion which is dated June 22, 1950. At the time the loan was con- 
summated the net proceeds of $9,032.35 were paid by the bank to the 
borrower. The proceeds represent the face amount of the note less 
the discount of $891, life insurance premium of $72 and filing fees 
of $4.65. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §822. 
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The application lists various collateral in order to secure this 
business loan and states in part as follows: 

It is understood that the relative promissory note will permit you 
to deduct from the proceeds thereof a discount charge computed at 
the rate: (e) If the note is payable in 36 installments, of 2.977% 
per annum which charge is equivalent to interest on unpaid principal 
balances at the rate of 6.36% per annum. You are hereby author- 
ized to (1) cause my life to be insured during the term of the loan 
for the amount owing at any time on account thereof; (2) deduct 
from the proceeds of the loan an amount per $100 of the face amount 
of the loan not in excess of 24c per annum for payment to The Pru- 
dential Insurance Co. of America for such insurance. (3) Deduct from 
the proceeds of the loan the fees for filing any chattel mortgage rela- 
tive hereto. (4) Remit by ordinary mail the net proceeds of the 
loan to me.” 


* * * * * * * * * 


“The estate of the Borrower and the Co-makers and/or Guar- 
antors, if any, have the protection afforded by the insurance on the 
life of the Borrower by the terms of which the insurer has agreed to 
pay to the Bank an amount equal to that then remaining unpaid on 
account of the loan in the event of the death of the Borrower during 
the period for which the loan is made”. 

The loan application signed by the borrower on June 22, 1950, 
also authorizes the bank to cause the borrower’s life to be insured 
during the term of the loan for the amount owing at any time and 
to deduct from the proceeds of the loan the amount of the premium 
paid by the bank to the Prudential Insurance Company. 


When the loan was made the bank insured the life of the borrower 
under the Bank’s Group Indebtedness Insurance Policy with the 
Prudential Insurance Company. The insurance policy provides that 
the amount of insurance shall be the amount of unpaid indebtedness 
owed by the borrower. Upon effecting the insurance, the Prudential 
Insurance Company issued its certificate of insurance and stated that: 
“The Policy provides that, if the Borrower dies during the period 
for which the loan evidenced by the said note is made and while insured 
in accordance with the terms of the Policy, the Prudential will, imme- 
diately upon receipt of due proof of the death of the Borrower pay 
to the Creditor the insurance in an amount . . . equal to the indebted- 
ness then owing (evidenced by the said note .. .).” 

In the promissory note signed by the borrower, the borrower 
promises to pay to the bank the sum of $10,000 in 36 monthly install- 
ments of $277.78. The note likewise recites: ‘Upon the discount 
hereof by the bank, it may deduct from the face amount of this note 
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a discount charge”, etc. and further: “In the event of the happening 
of any one or more of the following, to wit: (d) the death . . . of the 
undersigned . . . then, or at any time after the happening of any such 
event, this note, shall immediately become due and payable, without 
demand or notice and likewise upon the happening of any such event, 
or at any time thereafter, any or all of the other obligations shall, 
at the option of the bank, become due and payable forthwith without 
demand or notice.” 


After paying the first installment in the sum of $277.78 on July 22, 
1950 the borrower died on August 2, 1950. On August 18, 1950 the 
bank received from the Prudential Insurance Company the amount 
remaining unpaid on the note, namely, $9,722.22. The note was 
marked “paid” by the bank on August 18, 1950 and returned by 
the bank to the plaintiff’s attorney. 


Correspondence ensued between the parties as a result of which 
the plaintiff made claim from the bank for the return of 35/36 of 
the discount which had been deducted from the face amount of the 
note by the bank in remitting the proceeds to the borrower and that 
as this discount was “unearned” plaintiff claims to be entitled to the 
return of the sum of $866.25, on the theory that the bank has been 
“unjustly enriched” as said unearned discount had 35 more months 
to run for which period it had deducted the interest in advance so that 
there was created a failure of consideration for the unexpired period 
of the loan. 


The defendant contends that the interest it had deducted in ad- 
vance was in accordance with Section 108 (1) of the Banking Law 
and that the plaintiff is not entitled to a recredit of any so-called 
“unearned discount” and that the bank is entitled to retain the entire 
proceeds of the life insurance in satisfaction of payment of the loan 
made by the plaintiff’s intestate. 


It is now well settled that the bank had an insurable interest in 
the life of the plaintiff’s intestate at the time it made the loan to him 
and under such circumstances the bank had the right to enter into any 
agreement with the insurance company so that it would receive a sum 
of money as indemnity in case its interest in the subject matter should 
suffer diminution of value by reason of certain specified causes or 
contingencies. 1 May on Insurance (4th Ed. Sec. 6). 


The bank with such an insurable interest in the borrower clearly 
had the right to secure itself against the death of the borrower. 


Plaintiff argues that the interest on the loan was prepaid by 
the borrower. ‘This, however, is not the fact as the only monies that 
the borrower actually returned to the bank was the first installment 
although the borrower actually received from the bank $9,082.35. 
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The plaintiff likewise contends that upon the death of the borrower 
the bank exercised its option to accelerate the note and that by reason 
of such acceleration the amount due on the note was the sum advanced 
and the interest accrued up to that time. I am unable to perceive 
how this note was accelerated. In fact, the application for the loan 
made by the borrower specifically recited that the borrower had the 
protection of the life insurance taken by the bank on the life of the 
borrower and the life insurance policy provided that the insurance 
would be applied to the discharge of the debt. Accordingly, the bank 
in collecting the amount due to it at the time of the borrower’s death 
was clearly acting in accordance with the terms of its agreement with 
the borrower and fully complied with such agreement when it returned 
the note to the administratrix marked “paid.” 


Plaintiff continues along the same line with her argument that the 
insurance was taken by the borrower and that therefore the estate of 
the borrower is entitled to the proceeds of such insurance. This is 
directly contrary to the facts at hand as the insurance was taken 
by the bank on the life of the borrower under the bank’s Group In- 
debtedness Policy and the premium therefore was paid by the borrower. 
This did not give the borrower or his estate any rights in the insurance 
proceeds other than the right to have the note discharged upon the 
borrower’s death. Again, the plaintiff argues that the insurance 
policy constituted additional collateral security supplied by the bor- 
rower and that it follows that his estate was entitled to share in the 
proceeds of the policy as to any amount in excess of the amount neces- 
sary to satisfy the indebtedness. However, the policy in question is 
one of life insurance and not an indemnity, guarantee or suretyship 
contract. The bank, as has been previously pointed out was a creditor 
of Maurice Alperstein and had an interest in his life. Having insured 
his life it was entitled to collect the proceeds of the policy upon his 
death. 


In the absence of an agreement, the bank was under no duty to 
pay anything to the borrower’s estate and it affirmatively appears from 
all of the papers submitted in connection with this matter that no 
such provision exists anywhere in these papers. 


The claim that the bank was “unjustly enriched” inasmuch as it 
collected its interest within a period of some seven weeks after it had 
consummated such loan is one of the elements that were taken into con- 
sideration both by the borrower and the bank at the time the borrower 
effected the loan and secured life insurance for the benefit of the bank. 


Certainly, it cannot be said that the bank made a profit on this 


transaction. It surrendered $10,000 less the discount, premium and 
filing charges, and received back the $10,000 and as long as the bor- 
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rower received everything to which he was entitled to from the bank, 
his estate cannot now be heard to complain that the monies were re- 
turned to the bank prior to the stipulated period. 


Section 108, subd. 1 of the Banking Law provides that interest 
may be taken in advance in the making of a loan. The amount of the 
loan in the instant case was $10,000 payable in 36 monthly install- 
ments of $277.78. The bank was therefore entitled to recover that 
sum upon the note regardless of the fact that the note was prepaid. 
Shelly v. Bristol Sav. Bank, 1893, 63 Conn. 83, 26 A. 474, 19 
L. R. A. 599; Pendery v. Ft. Worth State Bank, Tex. Civ. App., 
1924, 262 S. W. 857. 


In fact in the recent case of Feldman v. Kings Highway Sav. Bank, 
1951, 278 App. Div. 589, 102 N. Y. S. 2d 306, it was held that a 
creditor may exact a premium from the debtor as a condition of pre- 
payment and that such premium does not constitute any violation 
of the law. 


In providing special benefits for borrowers on small loans under 
subdivision 2 of Section 108 of the Banking Law, the legislature ex- 
pressly provided for the refund of “the unearned portion of the interest 
previously deducted.” ‘The inference is plain that loans not coming 
within subdivision 2 are governed by the common law rule that the 


holder of the note is entitled to the face amount thereof. 


In Tobin v. Holmboe, 1935, 172 Okl. 546, 45 P. 2d '716, the Supreme 
Court of Oklahoma held that a creditor who had deducted one year’s 
interest in advance, under an Oklahoma statute permitting such deduc- 
tion, could make claim for the face amount of the note upon an ac- 
celeration of the note prior to the expiration of the term of the note. 
The court held that since the deduction of one year’s interest in 
advance was lawful, the note was not usurious although the amount 
taken as discount was more than the lawful rate on the period the 
loan ran. 


When the bank collected the proceeds of the insurance policy the 
debt was discharged in accordance with the bank’s agreement with 
the borrower. Fehr v. Cawthorn, 6 Cir., 1928, 293 F. 152, certiorari 
denied 1924, 263 U. S. 720, 44S. Ct. 229, 68 L. Ed. 524. 


The bank being the beneficiary of the policy was entitled to the 
entire proceeds. ‘There is no evidence of any intention to limit the 
amount collectible by the bank on the insurance policy. The debtor 
had no right to change the beneficiary and the insurance company 
could pay to no one other than the bank or the bank’s assignees. 


The fact that a debtor and creditor relationship existed between 
the parties did not give the debtor the right to any of the proceeds. 
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The court in Zolintakis v. Orfanos, 10 Cir., 1941, 119 F. 2d 571 
after a careful review of all the authorities concluded: 

“It follows, that absent a clear, convincing and cogent expression 
on the part of the insured to the contrary, the designated beneficiary 
in a policy of insurance is entitled to the entire proceeds on maturity 
of the contract. There are good and compelling reasons to hold 
that a named beneficiary is entitled to the proceeds of a policy upon 
maturity, else the fundamental purposes of life insurance would be 
frustrated. 

“Tt is clear, therefore, that a debtor-creditor relationship created 
by a loan of money from the beneficiary to the insured, creates no 
presumption of a limited right of recovery on the part of the desig- 
nated beneficiary; ...” 119 F. 2d at page 577. 

Moreover, a life insurance policy is not a contract of indemnity 
or guarantee or suretyship. The beneficiary can collect the full 
proceeds of the policy even though the debt has been partially or fully 
paid or the debtor has received a discharge in bankruptcy or the 
statute of limitations has run. 


In Empire Development Co. v. Title Guarantee & Trust Co., 1918, 
225 N. Y. 53, 121 N. E. 468, the Court of Appeals said: “It has been 


said often that every policy of insurance is a contract of indemnity. 


The accuracy of this statement is a question of definition. If it means 
that wagers are prohibited, that the insured must possess an insurable 
interest, it is true to-day. But if the word ‘indemnity’ is given a 
broader sense, if it means that whatever the language of the contract 
the insured may recover only the precise amount of the pecuniary 
damage caused to him by the contingency against which he seeks pro- 
tection, then it is not now, and never has been, the inflexible rule. An 
ordinary fire or marine policy is a contract of indemnity, for it is so 
written. Ferguson v. Mass[achusetts] M[utual] L[ife] Ins. Co., 32 
Hun 306, affirmed 102 N. Y. 647. But valued policies of this char- 
acter may also be written, and then, in the absence of fraud, the 
amount of the loss is immaterial. Sturm v. Atlantic Mutual Ins. Co., 
63 N. Y. 77. All life policies are substantially valued policies. 
Olmsted v. Keyes, 85 N. Y. 593; Rawls v. American Mutual Life Ins. 
Co., 27 N. Y. 282. A creditor whose debt has been paid after he has 
obtained a policy on the life of his debtor may still recover. Ferguson 
v. Mass[achusetts] M[utual] L[ife] Ins. Co., supra... .” 225 N. Y. 
at page 58, 121 N. E. at page 469. 


Ferguson v. Massachusetts Mutual Life Ins. Co., 4th Dept., 1884, 
32 Hun 306, affirmed 1886, no. op. 102 N. Y. 647 contains the follow- 
ing language: 

“. . . Besides, the stipulations of the policy have no reference to 
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the creditor’s claim upon the debtor. The policy is not in terms made 
collateral to the creditor’s debt, as is the case in respect to fire 
insurance policies. But it contains an absolute contract to pay a 
stated sum upon the happening of a specified event, namely, the close 
of the life named in the policy. 


“There being a debt at the time the policy is issued, it is then valid. 
It contanis no condition referring to the continuance of the indebted- 
ness. But, on the contrary, the policy evidences a flat and positive 
promise to pay a given sum at the termination of the life named. 
Death removes the last condition precedent except, perhaps, the de- 
livery of proofs of the death. Then the holder becomes entitled to 
demand the sum named in the promise. Of course, in fire policies, the 
nature of the promise is different. That is a contract of indemnity 
against loss. The nature and extent of the loss must be shown, and 
only to the making good of the loss is the insurer bound in the very 
terms of his contract. No statute has gone so far as to declare that 
a life policy, valid in its inception because of a creditor’s interest in 
the life of his debtor, shall be invalid the moment the debt is paid 

..” 82 Hun at page 311. 


In Rawls v. American Mutual Life Insurance Co., 1863, 27 N. Y. 
282 plaintiff applied for and obtained insurance on his debtor’s life. 
Plaintiff paid the original and all other subsequent premiums and he 
sued for the full amount of the policy. The debt exceeded the amount 
of the policy and at the time of the trial was still wholly unpaid. 
Although the statute of limitations had run against the plaintiff’s 
demand at the death of the insured, judgment for the plaintiff was 
affirmed. 


“But in the contract of life insurance it is enough that the party 
effecting the policy had an insurable interest, at its inception; and 
it is not required that that interest should continue and exist at the 
time of the death of the person whose life is insured, to entitle the 
holder of the policy to recover, Policies of insurance against fire and 
marine risks are properly contracts of indemnity, they are so in 
terms ; but it is otherwise with life policies... .” 27 .N. Y. at page 289. 


“In the latter case Dalby v. The India & London Life Assurance 
Company, 28 Eng. Law & Eq., 312 (1854) it was held that a life 
policy was not in its nature a contract of indemnity, but was what 
it purports to be on its face, a contract to pay a certain sum in 
the event of death; and if made by a person having an interest in the 
duration of the life, it was sufficient to make it valid in point of law 
that that interest existed at the time of making the policy. It seems 
remarkable to me that any other view should be taken of the question. 
The contract is not to make any loss good, or to make compensation. 
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The debt is not insured. It is an absolute contract to pay, not the 
amount of a loss or damage arising from a death, but a specified sum 
of money upon the termination of the life insured.” 27 N. Y. at pages 
289-290. 

In Ulrich v. Reinochl, 1891, 143 Pa. 238, 22 A. 862, 13 L. R. A. 
438 the defendants insured their debtor, a healthy man of forty-two 
years of age, in the sum of $3,000 to protect a debt af about $100. 
His life expectancy according to the Carlisle Tables was twenty-six 
years and the assessment and annual dues during such time would have 
amounted together with interest to $4,336.31. The executor of the 
debtor sued to recover from the defendants the amount received over 
the debt and interest and premiums paid. The court held that defend- 


ants were entitled to the full amount of the policy although the insured 
had died within a few years. 


And in Olmsted v. Keyes, 1881, 85 N. Y. 598, 598 the court 
said: “... So a creditor may take out a policy on the life of his 
debtor, and the policy will continue valid although the creditor has 
been paid and has thus ceased to have an interest in the life of the 
insured . . .” 

It follows, by reason of all of the foregoing, no issues of fact 
exist and that accordingly the plaintiff’s motion for summary judg- 
ment should be denied and defendant’s motion for summary judgment 
dismissing the plaintiff’s complaint upon the merits is granted. 





The City Clearing House: Problems Concerning 
Nonmembers 
Fletcher R. Andrews* 


This article recently appeared in the Western Reserve Law Review and is reprinted with 
the permission of the editors. 

It is assumed that the reader of this article is familiar with the opera- 
tions of the city clearing house. A previous article deals with that 
subject in detail.’ 

In addition to its use by member banks, the facilities of the clearing 
house are regularly used by nonmembers. In describing this nonmember 
use and discussing the problems arising therefrom, two main topics will 
be considered. The first concerns the effect of clearing house rules on 
nonmembers; the second deals with check clearing by members for non- 


member banks. 


Effect of Clearing House Rules on Nonmembers 

There have been many general statements among the authorities to 
the effect that bank customers and depositors, being nonmembers of the 
clearing house, are not bound by and may not take advantage of its 
rules.” Like many other general statements in the law, this one is 
inaccurate and misleading. Of course it is obvious that the statement 
is correct with regard to many situations covered by the rules. For 
example, a customer of one of the member banks is not affected by a 
regulation requiring members to pay a share of the expense of operating 
the clearing house, nor is he entitled to collect a fine levied under the 
rules against an erring member. But there are instances in which the 
application of a clearing house regulation may and should affect the 
rights and liabilities of customers. 

This proposition may be rationalized by a consideration of the effect 
of banking customs upon depositors; for after all, clearing house rules 
are merely banking customs put into writing. 


* (A. B., 1916, Dartmouth College; L. L. B., 1925, Western Reserve University; J. S. D., 
1941, Yale University) Dean Fletcher R. Andrews has been on the faculty of Western 
Reserve University School of Law since 1927. His contributions to legal periodicals have 
included articles on Bills and Notes, Conflict of Laws, and Ohio annotations to the 
ResTaTEMENT OF Conriict or Laws—for which he is the Ohio annotator. He was 
editor of Baupwin’s Onto Law Review (Supp. 1931), and associate editor of THrock- 
MORTON’S OnIO0 GENERAL CopE (1929). 


*See Andrews, The Operation of the City Clearing House, 51 Yale L. J. 582 (1942). 

* See, for example, Louisiana Ice Co. v. State National Bank of New Orleans, 1 McGloin 
181, 187 (La. 1881); Merchants’ National Bank v. National Bank of the Commonwealth, 
189 Mass. 518, 518, 2 N. E. 89, 90 (1885); Overman v. The Hoboken City Bank, 30 
N. J. L. 61, 68 (Sup. Ct. 1862); Columbia-Knickerbocker Trust Co. v. Miller, 215 N. Y. 
191, 196, 109 N. E. 179, 180 (1915); Peo. v. St. Nicholas Bank, 77 Hun 159, 171, 174, 28 
N. Y. Supp. 4077, 413, 415 (1894); Brapy, Bank Cuecxs (2d ed. 1926) 503; 6 ZoLLMAN, 
Banks AND Banxinc (Perm. ed. 1986) Sec. 3943 (recognizing, however, that the rules may 
have a bearing on rights of third persons). 


* No attempt will be made to canvass this field outside of the clearing house cases. 
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If a person contracts to be bound by certain customs, no argument 
need be advanced for the conclusion that he is bound by them. It is 
usually upon this basis that nonmember or “associate” member banks 
using the services of member banks as clearing agents become subjected 
to the regulations of the association." However, even though the non- 
member bank does not expressly agree to be bound, the very fact that 
it asks and receives permission to utilize the services of the clearing 
house through the agency of a member bank constitutes a tacit assent 
to the rules.’ 

If a person dealing with a bank is aware of the existence of a custom 
applicable to the transaction involved, he should be presumed to have 
contracted with reference to it.” Furthermore, regardless of knowledge, 
a person making use of the bank collection system should be held to 
consent by implication to its reasonable customs and usages, whether 
informal or adopted in the shape of clearing house regulations.’ An 
excellent statement of this view is presented in the following excerpt 
from Spokane Valley State Bank v. Lutes: 


* As examples, see CLEVELAND CLearING Houses Association Const. Art ITI, Sec. 8 (1948) 
(must agree to comply with constitution, rules and regulations); Minwaukrr CLEARING 
House AssociaTION ARTICLES OF AssOcIATION; Secs. 12, 18 (1947) (must file board resolu- 
tion agreeing to abide by articles, by-laws, and rules); New York Cueartina House Asso- 
ciation Const. Art. IX, Sec. 8 (1948) (must agree to be bound by all provisions of con- 
stitution and all rules and regulations affecting clearing nonmembers); Davenport v. Na- 
tional Bank of Commerce in New York, 127 App. Div. 391, 112 N. Y. Supp. 291 (2d Dep’t 
1908), aff'd without opinion, 194 N. Y. 568, 88 N. E. 1117 (1909); Stuyvesant Bank v. 
National Mechanics’ Banking Ass’n, 7 Lans. 197 (N. Y. 1872) (subjecting non-member 
to action of clearing member in accepting late return); Moore v. American Savings Bank 
and Trust Co., 111 Wash. 148, 189 Pac. 1010 (1920). 

In Mount Morris Bank v. Twenty-Third Ward Bank, 172 N. Y. 244, 64 N. E. 810 
(1902), an action between two nonmembers each of which cleared through a member, 
the parties admitted that they were bound by the clearing house rules. 


*German National Bank v. Farmers’ Deposit National Bank, 118 Pa. 294, 12 Atl. 303 
(1888) (point apparently considered so obvious that not even discussed). No contrary 
authority has been found. A statement in Geibe v. Chicago Lake State Bank, 160 Minn. 
89, 199 N. W. 514 (1924), that the nonmember becomes bound by the rules of which it 
has knowledge, should not be taken as implying that the nonmember is not bound by all 
the rules. In the particular case the drawee bank argued that presentment of a check to 
its clearing agent was not a valid presentment to the drawee. The argument obviously was 
without merjt, for the appointment of the clearing agent was for the very purpose of 
authorizing such presentment. 
* Renner v. The Bank «f Columbia, 9 Wheat. 581 (U.S. 1824) (custom to present notes 
for payment on fourth day after due); Pollack v. National Bank of Commerce in St. Louis, 
168 Mo. App. 368, 151 S. W. 774 (1912), rehearing denied (1912) (custom to revoke credit 
in passbook) . 
* Mills v. Bank of United States, 11 Wheat. 481 (U.S. 1826) (custom to present for pay- 
ment on fourth day after due; bank at which payable designated in note); Bank of Wash- 
ington v. Triplett and Neale, 1 Pet. 25 (U.S. 1828) (same, but bank not designated; city 
where payable designated) ; Townley v. Exchange National Bank, 108 Okla. 144, 234 Pac. 
574 (1925) making test whether depositor should have known of custom; revoking credit 
in passbook); Spokane Valley State Bank v. Lutes, 183 Wash. 66, 233 Pac. 808 (1925) 
(transit item, sending check direct to drawee, etc.). But cf. National Bank v. Burkhardt, 
100 U. S. 686 (1879), which, upon careful scrutiny, is not opposed to the view advocated. 
The Spokane Valley State Bank case recognizes a division of authority but claims to be 
in accord with the majority view. See also Note, 61 A. L. R. 739, 756 (1929). 


*188 Wash. 66, 70, 288 Pac. $08, $10 (1925), cited supra note 7. 
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“. . . When a person hands over a negotiable instrument to a 
bank for collection without remark as to the course to be pursued, 
the bank is not bound to thrust upon him a statement of its in- 
tended course. Either he knows and approves of the ordinary and 
customary way that collections are handled by banks, or he volun- 
tarily trusts to the wisdom of the bank in handling the matter. 
He impliedly consents to its collection in the usual and ordinary 
way.” 


It is possible, then, to bring customers within the purview of the 
clearing house rules by invoking the implied consent doctrine. How- 
ever, as will be discovered from a study of several situations directly 
or indirectly involving the applicability of clearing house rules and 
customs to nonmembers, the courts have usually succeeded in reaching 
a decision on some ground entirely independent of the implied consent 
doctrine. 


Take, for example, the validity of a presentment for payment made 
through the clearing house. In a previous article the conclusion was 
reached that such a presentment complies with the law.’ In a sense 
this result may be said to subject the drawer or indorser, who are non- 
members of the clearing house, to the banking custom of presentment 
through the clearing house and to the rules of the Association with 
respect thereto. Likewise, a nonmember payee is benefited by the cus- 
tom and rules, for direct presentment is dispensed with. Yet the de- 
cisions do not consider the question of express or implied consent. 
Indeed, they do not even discuss the applicability of clearing rules and 
customs to nonmembers. They are based simply on the theory that 
under the law of negotiable instruments certain requirements are neces- 
sary to a valid presentment for payment, and those requirements are 
met by a presentment through the clearing house. Since the present- 
ment is valid, the drawer and indorsers are liable in case the check is 
dishonored and the required proceedings on dishonor are taken.” 


Similarly, in deciding whether the instrument has been presented for 
payment within the time required to charge the drawer and indorsers, 
there is no reason whatever to inject into the deliberations the issue of 
the applicability of the clearing house rules to nonmembers.” If pre- 
sentment is made within a reasonable time, it is effective; otherwise it 
is not. This is the mandate of the law of negotiable instruments, by 


* See Andrews, Validity and Time of Presentment Through the Clearing House, 1 Western 
Reserve L. Rev. 97, 99 (1949). 

% Even in Columbia-Knickerbocker Trust Co. v. Miller, 215 N. Y. 191, 109 N. E. 179 
(1915), which, in connection with another issue, held that clearing house rules cannot be 
invoked by an outsider for his benefit, the court upheld presentment through the clearing 
house. Of course the drawer’s liability is modified by Section 186 of the Negotiable 
Instruments Law. 


™ See Andrews, supra note 9, at 101 et seq. 
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which all parties, whether members of a clearing house or not, are 
bound. If the presentment is timely, the drawer and indorsers are 
obligated — not because they come within the scope of the clearing house 
regulations, but because the presentment is timely! If the presentment 
is not timely, the parties are discharged for that reason, and not upon 
the basis that the clearing house rules do not encompass them. 


In view of the above it is natural that most of the cases dealing with 
time of presentment for payment omit any mention of the effect of 
clearing house rules and customs on nonmembers.” Indeed, the sur- 
prising thing is that the subject has been mentioned at all. And even 
the cases raising the point were decided or could have been decided on 
other grounds. 


Thus, in Farm and Home Savings and Loan Association v. Stubbs," 
the court decided merely that the “one-day rule’™ applied in Missouri, 
and that the plaintiff’s failure to abide by it discharged the drawer to 
the extent of his loss. But for good measure, the court threw in the 
remark that the clearing house rules did not govern the rights of the 
drawer or payee, who were nonmembers and did not contract with 
reference thereto.” 


Likewise, Dorchester v. Merchants’ National Bank of Houston” really 
turned upon the violation of the one-day rule. The suit was by the 
depositor against the presenting bank, the plaintiff contending that, by 
reason of the defendant’s late presentment, the drawer had been dis- 
charged. The presenting bank sent the item through the clearing house 
on the proper day, but it reached the drawee bank after business hours 
due to the fact that the clearing did not take place until 2:45 p. m. 
Had the court stopped with the proposition that the defendant failed 
to comply with the one-day rule, no complications would have arisen, 
but the opinion went on to state that the rights of a nonmember de- 
positor remain unaffected by clearing house rules. 


In Bank of British North America v. Haslip,” it was contended that 
a clearing house rule allowed an extra day for the drawee to take the 
check to the branch on which it was drawn. In holding that the indorser 


3 Ibid. Section 193 of the Negotiable Instruments Law includes the usage of trade or 
business with respect to such instruments as one of the criteria for determining reasonable 
time. 

% 931 Mo. App. 87, 98, S. W. 2d 320 (19386). 

“Speaking generally, the “one-day rule” requires presentment of « local check the dav 
after its receipt by the payee. See Andrews, supra note 9, at 102. Obviously, most checks 
presented through the clearing house are too late for compliance with the “one-day rule.” 
* It is interesting to consider what rule of the clearing house the courts have in mind in 
raising this issue. Is it the rule that clearings are held only at stipulated hours? Or, 
perhaps that items received in the morning will not be cleared until the next day? 

%106 Tex. 201, 168 S. W. 5 (1914). 

* 31 Ont. L. R. 442, 20 D. L. R. 922 (App. Div. 1914). 
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was discharged because of late presentment, the court stressed several 
points: 


1. The evidence fell short of proving that the rule had become a 
usage of trade. 


2. The evidence did not show that the defendant knew of the clearing 
house or of the plaintiff’s membership in it, and the defendant could not 
be presumed to have contracted with reference to the rule. 


8. The rule was of no effect, as not approved by the proper board. 


4. A clearing house rule cannot change the law relating to time of 
presentment, this being the prerogative of Parliament.” 


In all three of the cases referred to, it seems reasonable to conclude 
that the remarks concerning the relationship of nonmembers to the 
clearing house rules played little, if any, part in the actual decision.” 


Most of the cases dealing with the effect of clearing house rules upon 
outsiders relate to the question of payment. Rather than swallow the 
problem whole, I will separate it into categories, based upon the various 
factual situations which have arisen. Consideration will be given first 
to cases in which the clearing house rule may be said to operate to the 
disadvantage of the nonmember. These in turn will be subdivided into 


suits between the payee and drawee and suits between the presenting 
bank and its indorser.” 


Payee-drawee. The typical case is a suit by the payee against the 
drawee bank, claiming that the latter has performed acts constituting 
payment, thus obligating itself to the payee. The drawee, of course, 
contends that no payment has occurred. Since by hypothesis the check 
went through the clearing house, a holding that there has been no pay- 
ment may in some instances be regarded as foisting the clearing house 
customs and rules upon the payee. For example, it is well settled that 
the procedure connected with the exchange of items at the clearing 
house does not of itself amount to payment.” In a sense this results in 
an extension of the clearing house rules and customs so as to include the 


* One or two other grounds for the decision are not given here. 


* In Marrett v. Brackett, 60 Me. 524 (1872), the court, in upholding a presentment made 
through the clearing house on the second business day after receipt of the check, called 
attention to the drawer’s knowledge of the custemary method of check collection. Noth- 
ing in Negotiable Instruments Law Sec. 193 requires such knowledge. 


»® The term “payee” is used to designate the holder who transferred the check to the pre- 
senting bank. Usually this is the payee, although it may be a subsequent holder. 
No cases of suits between the payee and drawer were found. 

™ Sneider v. Bank of Italy, 184 Cal. 595, 194 Pac. 1021 (1920); Security-First Nat. 
Bank of Los Angeles v. Bank of America Nat. Trust & Savings Ass’n, 22 Cal. @d 164, 
161, 187 P. 2d 452, 456 (1943); Columbia-Knickerbocker Trust Co. v. Miller, 215 
N. Y. 191, 109 N. E. 179 (1915). The reason is that the exchange of checks at the 
clearing house is preliminary to examination of the individual checks at the drawee 


bank’s place of business. See Andrews, The Operation of the City Clearing House, 
51 Yate L. J. 582, 590-598, 598-599 (1942). 
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to ember payee. Yet the point actually decided is not that customers 
are bound by the clearing house regulations, but rather that the drawee’s 
acts have not proceeded far enough to evidence an intention to transfer 
the credit definitively from drawer to holder. The omission from the 
cases of any comment on the relationship of the clearing house rules to 
the nonmember payee is significant, although it must be admitted that 
in most of the cases the court remarks that no payment occurs until the 
expiration of the time permitted by clearing house rules for the return 
of dishonored items.” Considered by itself, such a proposition would 
seem to impose the “return time” rule on the payee, but taken in con- 
nection with the factual situation referred to above, it becomes relegated 
to a position of comparative unimportance.” 

The cases in which the drawee, after receiving the items from the 
clearing house, has performed acts which would fall short of payment 
even in a non-clearing house transaction come within the same category. 
Since the acts do not amount to payment in any event, the clearing 
house rules and their effect on outsiders are irrelevant. Nevertheless, 
the point has been injected into some of the opinions. In First National 
Bank of Philadelphia, Pennsylvania, v. National Park Bank of New 
York,” the court agreed with the payee’s contention that it was not 
bound by the constitution and rules of the association. But in view of 
the fact that the payee was denied recovery because the drawee’s acts 
did not amount to payment, the victory was rather hollow, and the 
court’s pronouncement on the point loses most if not all of, its sig- 
nificance.” 

The Ohio Supreme Court, in holding that certain acts did not amount 
to payment, added that the payee impliedly agreed to the Cleveland 
Clearing House rules and customs by depositing a Cleveland check in 


* Grosner v. First Nationa! Bank of Detroit, 5 F. Supp. 468 (E. D. Mich. 1983); Eastman 
Kodak Co. v. National Park Bank, 231 Fed. $20 (S. D. N. Y. 1916), aff'd without opinion, 
247 Fed. 1002 (2d Cir. 1917); Campbell v. Love, 168 Miss. 75, 150 So. 780 (1988); 
Hentz v. National City tank of New York, 159 App. Div. 743, 144 N. Y. Supp. 979 
(Ist Dep’t 1913). 

It should be noted that if a check has been paid by credit, the plaintiff’s action is 
not upon the check, but upon the debt arising from the debtor-creditor relationship. 
See Aigler, Rights of Holder of Bill of Exchange Against the Drawee, 38 Harv. L. Rev. 
857, 873 (1925); 80 U. or Pa. L. Rev. 740, 741 (1982). 

* If a statute provides for a “return time,” a different situation exists, which is beyond 
the scope of this article. For an excellent discussion of recent legislation on delayed 
returns, see Leary, Deferred Posting and Delayed Returns, 62 Harv. L. Rev. 905 (1949). 
*181 App. Div. 108, 168 N. Y. Supp. 422 (1st Dep’t 1917). 

* The decision on the point is further weakened by the court’s reliance on Columbia- 
Knickerbocker Trust Co. v. Miller, 215 N. Y. 191, 109 N. E. 179 (1915), which despite 
some language indicating that clearing house rules have no effect on outsiders, actually 
held that the exchanges at the clearing house do not constitute payment. 

In Liberty National Bank of Kansas City v. Vanderslice-Lynds Co., $88 Mo. 932, 
95 S. W. ad $24 (1936), the court, in effect, subjected the payee to a clearing house 
rule permitting late returns, while, in the same breath, asserting that a nonmember 
cannot claim the benefit of the clearing house rules. 
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an Akron bank.” The decision on the clearing house point is preferable 
to that rendered in the National Park Bank case.” 


If the drawee’s acts are sufficient to amount to payment in a non- 
clearing house transaction, but are held to fall short of payment by 
reason of the clearing house “return time” rule, the effect is to subject 
the payee to the operation of the rule. In this instance it is not so easy 
to find an independent ground for refusing recovery, although it might 
be proper to base such a judgment upon the point that since the drawee 
never made an unconditional transfer of the credit from the drawer to 
the presenting bank, no payment occurred. Under this theory, the 
court would not be deciding specifically upon the applicability of the 
clearing house regulations to outsiders, but rather upon the independent 
ground that, taking all the circumstances into consideration, there was 
no payment. If this be too close to hair-splitting, the same result may 
be reached by holding that the payee impliedly consented to the clear- 
ing house rules.” 

Presenting bank-indorser. The cases between the presenting bank 
and the depositor-payee or other indorser are identical in principle with 
the payee-drawee cases. The presenting bank sues the depositor-payee 
as indorser, and the latter claims payment by the drawee, thereby re- 
lieving the indorser from liability. In holding that the check has not 
been paid, the court may be subjecting the payee to the clearing house 
“return time” rule, although, as we have seen, this is not really so where 
no acts ordinarily amounting to payment have occurred. Unless such 
an act has taken place, there is no reason for the court to discuss the 
applicability of the clearing house regulations to strangers.” 


A Canadian court took the position that the payee-indorser’s liability 


*® Akron Scrap Iron Co. v. Guardian Savings and Trust Co., 120 Ohio St. 120, 165 N. E. 
715 (1929). 

7 Supra, note 24. In Lipten v. Columbia Trust Co., 194 App. Div. 384, 185 N. Y. Supp. 
198 (1st Dep’t 1920), the drawee returned a check because of an omitted endorsement. 
In accordance with a ciearing house rule, the check was certified. The certification 
amounted to a promise to pay if the endorsement should be obtained. The check and 
a slip indicating the reason for the return were delivered to the payee by the presenting 
bank. The payee was unable to obtain the missing endorsement, but sued the bank 
upon the theory that the check had been certified. In holding that the certification was 
conditional, the court does not make clear whether the plaintiff was on notice of the con- 
dition from the check plus the slip, or whether he was also on notice of the clearing 
house rule. 

*See Akron Scrap Iron Co. v. Guardian Savings and Trust Co., 120 Ohio St. 120, 165 
N. E. 715 (1929) (in which, however, as already noted, the acts did not constitute pay- 
ment anyhow). 

In German National Bank v. Farmers’ Deposit National Bank, 118 Pa. 294, 12 Atl. 
803 (1888), the payee bank had a clearing agent, and therefore was bound by the 
clearing house regulations. : 

Whether the presenting bank takes as owner or agent should make no difference. 
In either event the payee impliedly consents to the collection routine. 

*® Hooker v. Franklin, 2 Bos. 500 (N. Y. Super. Ct. 1858), is a typical case omitting 
any mention of the payee’s position as a nonmember. 
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to the presenting bank was discharged by an act of the drawee con- 
stituting payment independently of the clearing house. The court re- 
fused to impose the clearing house usages upon a nonmember in the 
absence of evidence of submission thereto.” In my opinion the decision 
is wrong. 

In addition to the implied consent theory, the relationship between 
the depositor and the presenting bank is affected in a Bank Collection 
Code state by Section 2 of the Code. That section authorizes the bank 
to revoke the credit “until such time as the proceeds are received in 
money or an unconditional credit given on the books of another bank, 
which such agent has requested or accepted.” In view of the drawee’s 
right to return “not good” checks, no “unconditional credit” has been 
given until the termination of the return period.” 

When we turn to the authorities dealing with the right of a stranger 
to benefit by the rules of the clearing house, we encounter an im- 
moderate amount of dicta denying the right.°2 But an examination of 
the few decisions wherein the point was at all closely related to the issues 
of the lawsuit demonstrates the inaccuracy of the dicta. In fact, in two 
of those cases the outsider won. Hallenbeck v. Leimert® concerned a 
suit by the drawee against the payee for the amount of a check which 
went through the clearing house and was honored by the drawee. After 
the “return time” the drawee discovered the inadequacy of the drawer’s 
account. On the following day the drawee unsuccessfully endeavored 
to induce the payee to take back the check and refund the amount. 
Plaintiff advanced the argument that the payment resulting from the 
operation of the “return time” rule applied only between members of 
the clearing house. In holding against the plaintiff, the Supreme Court 
stated that the defendant did not seek to enforce the clearing house 
rules, but merely asked that proper effect be given to a payment made 
in compliance with those rules. 

The other case resulting in a victory for the outsider is In re Smith, 
Lockhart and Company,” a suit by the drawer’s trustee in bankruptcy 
against the drawee. The latter returned the checks to the presenting 
bank after the hour stipulated in the clearing house rule, but, as is often 


* Sterling Bank of Canada v. Laughlin, 1 D. L. R. $83 (Ont. D. C. 1912). 
= The relationship may be determined also by recitals on deposit slips and the like. 

No cases have been found involving a suit by the presenting bank against an endorser 
prior to the depositor. 
*In addition to the cases cited supra note 2, see National Union Bank v. Earle, 98 Fed. 
$80, 381 (E. D. Pa. 1899); Sneider v. Bank of Italy, 184 Cal. 595, 599, 194 Pac. 1021, 
1022 (1920); National Exchange Bank v. Ginn and Co., 114 Md. 181, 184, 78 Atl. 1026, 
1027 (1910); Manufacturers’ National Bank v. Thompson, 129 Mass. 488, 489 (1880). 
In the Sneider and National Exchange Bank cases the nonmember won, which more than 
counteracts the dicta. 
295 U.S. 116 (1985). 
“3 F. @d 444 (D. Md. 1924). 
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done, the presenting bank took them back and refunded. Subsequently, 
with knowledge of the drawer’s receivership, the drawee repaid the 
amount of the checks to the presenting bank, upon the theory that it 
was legally liable to do so because it had failed to return the checks on 
time. The court held that the presenting bank had a perfect right to 
waive the return time rule. As a result of the waiver, the checks re- 
mained unpaid, and the later payment, with knowledge of the receiver- 
ship, was unauthorized. With reference to the supposed rule that clear- 
ing house regulations are not binding upon nonmembers, the court said: 


“The latter doctrine, however, does not imply that such rules 
or the practice under them may not have a bearing even where 
other parties are involved. In many such cases the result depends 
upon the time at which the check was paid, and that in its turn 
is often fixed by the mutual understanding of the bank which is 
said to have made the payment and the bank to which it has been 
made. To find out what that understanding was, it is frequently 
necessary to look to the established usage of business between them 
of which the rules for the government of their conduct, which they 
had united to make, will usually be persuasive evidence, though 
they will not always be conclusive. So far as concerns outsiders, 
at least, the decisive thing is what the members do, rather than 
what they say they expect to do.” 


It should be noted that in each of the above cases the vital question 
was whether the check had been paid. This the court decided from all 
the circumstances, including the clearing house rules, and acts consti- 
tuting a waiver thereof. That the effect might be to benefit an outsider 
was deemed immaterial. The check was either paid or not paid. 


Even the cases purporting to uphold the alleged principle that a 
nonmember may not benefit from the clearing house rules depend funda- 
mentally upon other factors. In Liberty National Bank of Kansas City 
v. Vanderslice-Lynds Company,” for instance, the return time was 8 p. m., 
but the rule permitted later returns if agreed to by the banks concerned. 
In holding that the check was not paid, and that, as a consequence, the 
payee could not maintain an action against the drawee, the court rattled 
off the stereotyped remarks about benefits and nonmembers, yet based 
its decision upon the late return feature of the rule. In other words, 
the court subjected the payee to the “late return” rule, and the question 
of whether he had a right to take advantage of the 3 p. m. provision 
was entirely irrelevant. 


Overman v. Hoboken City Bank,” which has »layed a large part in 


Td. at 447. 
* 888 Mo. 932, 95 S. W. 2d $24 (1936). 
"$30 N. J. L. 61 (Sup. Ct. 1862). 
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the creation and development of the alleged rule prohibiting nonmembers 
from benefiting by clearing house customs and regulations, is also a bit 
“off-center” when carefully analyzed. The payee, in a suit by him 
against the drawee bank, contended that the drawee’s failure to return 
the check before a certain time designated by clearing house custom 
constituted payment. The drawee had returned the check the day after 
clearance, and the presenting bank had acceded to the late return and 
made reimbursement. Although the court did state the proposition that 
a nonmember cannot avail himself of an obligation created by the mem- 
bers among themselves through their own usages, it held that the usage 
was defectively pleaded, and, as pleaded, did not embrace the facts of 
the case. 

It seems to me that the late return problem can be solved without 
resort to the question of whether the nonmember may take advantage 
of the clearing house regulations. We have already seen that the de- 
positor, by delivering his check to the presenting bank, impliedly con- 
sents to banking customs. Accepting late returns is one of those customs.” 
Furthermore, in deciding whether as a matter of fact payment has been 
made, there is no reason for courts to ignore arrangements between banks 
relating to late returns. The depositor is not misled, for, as a practical 
matter, he has probably never heard of the rule stipulating a time limit 
for returns. 

Columbia-Knickerbocker Trust Company v. Miller.” another fre- 
quently cited authority, also collapses when closely examined. The 
drawee returned the check on time, as a resuit of which it could not be 
argued logically that payment had occurred. The depositor, sued as 
indorser by the presenting bank, contended that the clearing house rules 
did not permit the dishonor and return of an item for the reason given, 
i.e., suspension of business by the drawer, and that consequently the 
check was paid. Although the court descanted upon the “stranger-no 
benefits” theme, the fact was that the drawee had dishonored the in- 
strument. 

Looking at the authorities as a whole, then, it becomes apparent that 
the oft-reiterated doctrine denying to nonmembers the benefits of clear- 
ing house rules and customs should be taken with a large dose of salt. 
In some instances nonmembers have actually received the benefit of 
such rules and customs; and in cases where they have not been allowed 
to take advantage thereof, the decisions have really been reached upon 
other grounds. 

Clearing for Nonmember Banks 

Most clearing house associations have an arrangement whereby non- 

member banks approved by the association or its clearing house com- 


** A number of bankers have so informed me. 
” 215 N. Y. 191, 109 N. E. 175 (1915). 
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mittee may clear their items through a member bank.” This plan is 
helpful to banks whose size or volume of business is too small to justify 
their joining the association, for although a fee is ordinarily charged, the 
expenditure is much less than that incurred by the regular members." 

The operation of the plan is simple. Checks held by the nonmember 
against member banks are delivered to the clearing member and sent 
through the clearing house along with its other items. Conversely, 
checks drawn on the nonmember are presented through the clearing 
house to the clearing member and charged against it on the clearing 
house sheets. Most associations stipulate in their regulations that the 
member bank shall be regarded as the agent of the nonmember and 
shall be responsible for the latter’s obligations.® 

To secure the clearing agent against possible loss resulting from the 
nonmember’s insolvency and consequent inability to reimburse the mem- 
ber for amounts advanced in connection with the nonmember’s checks, 
the latter often pledges certain of its assets with the agent. The validity 
of such a pledge has been upheld against the contention that is con- 
stituted an illegal preference — a contention without merit in view of 
the particular facts and the nature of the statute, which forbade transfers 
of property with intent to create a preference, by an insolvent corpora- 


“Sometimes the non-clearing banks are designated by some such name as associate 
member or participating member. 

“See 2 Conant, Princrptes or Money anp BAnKinG 244 (1905) (stating that in 1901 
there were 79 nonmember banks and trust companies in New York and vicinity clearing 
through members); Spaur, Toe CLeartnc AND CoLiection or Cuecxs 390 (1926). 

For example of nonmembers’ fees, see Burrato Ciearinc House Association Const. 
Art. IT, Sec. 3 (4) (1945) ($100 annually); CieveLanp Cieartnc Hovse Association 
Const. Art. III, Sec. 4 (1948) ($50 annually); Dauzas Cieartnc House AssocraTion 
Const. anv By-Laws Art. X, Sec. 3 (1949) ($100 annually); Minwaukee CLEarIna 
House Association By-Laws Sec. 6 (1947) ($25 annually); Minneapouis CLEARING 
House Association Cieartnc Rutes Sec. 11 (1941) ($50 annually); New York Cuear- 
tnc House Association Const. Art. IX, Sec. 3 (1948) ($1506 annually). 


“For instances of a provision that the clearing bank is the agent of the nonmember, 
see Mitwavukee Cuiearine House Association ARTICLES OF ASSOCIATION Sec. 12 (1947); 
Mrnneapouis Cieartnc House Association Cuzartinc Rutes Sec. 10 (1941); New 
York Crearinc House Association Const. Art. IX, Sec. 5 (1948). Voltz v. National 
Bank of Illinois, 158 Ill. 532, 42 N. E. 69 (1895), is among the cases recognizing the 
agency relationship. 

For examples of the common provision imposing liability on the member for the 
exchanges and settlements of the nonmember, see Datuas Cueartnc House Assocta- 
tion Const. AND By-Laws Art. XI, Sec. 3 (1949); Derrorr Crzartnc House As- 
SOCIATION Const. Sec. 20 (1948); Los ANceLes CLeartnc House Association Recua- 
LATION 38, Sec. 3.05 (1947); Minwauxee Creartnc House Association ARTICLES OF 
Association Sec. 12 (1947); New York Cuieartnc House Association Const. Art. IX, 
Gec. 5 (1948) . The Los Angeles regulation also permits the member to escape liability 
by giving notification of the nonmember’s default and returning the checks to the clearing 
house manager. 

What right has a member bank to incur the possible risk involved in guaranteeing 
the obligations of a nonmember bank? This problem relates to banking law in gen 
and is not within the scope of the present article. The point is discussed in Voltz v. 
National Bank of Illinois, 158 Ill. 582, 42 N. E. 69 (1895); Bryan, Clearing-Houses— 
Liability of Member Banks for Banks for Which They Clear, 3 Va. L. Rev. 106 (1916). 
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tion or one whose insolvency was imminent. The banks in question did 
not fall within the proscribed classes at the time the pledges took place. 


In Moore v. American Savings Bank and Trust Company,“ a statute 
provided that no bank should have a lien against any assets of the 
closed bank for any payment advanced, clearance made, or liability 
incurred after knowledge of the bank examiner’s assumption of posses- 
sion. Checks drawn upon the nonmember bank were cashed by several 
member banks on January 30th. On January $lst the bank examiner 
took over the nonmember bank. The latter’s clearing agent knew this. 
Later in the day the banks which held the checks presented them 
through the clearing house, and they were honored. The court held that 
since the clearing agent’s liability to pay the checks arose as soon as 
they were in the hands of the presenting banks, which occurred the day 
before the insolvency, the lien became fixed at that moment. As a 
result, the statute did not apply.” 

Provisions for the termination of the clearing agent’s liability are 
generally included in the regulations of the clearing house association. 
In the majority of the clearing houses investigated, the liability con- 
tinues until the completion of the clearings on the day after receipt of 
the notice of discontinuance of the agency.“ Since the liability and its 
termination are the subject of a contract, to which the nonmember 
assents, and since the contract is legal, the agent bank is acting properly 
in honoring the nonmember’s checks which clear on the day after notice. 
Payment of the checks being lawful, the member has a right to reim- 
burse itself from the assets previously pledged to it by the nonmember.” 


* Davenport v. National Bank of Commerce in New York, 127 App. Div. 391, 112 N. Y. 
Supp. 291 2d Dep’t 1908), aff'd without opinion, 194 N. Y. 568, 88 N. E. 1117 (1909); 
O’Brien v. Grant, 146 N. Y. 163, 40 N. E. 871 (1895). 

The question of ultra vires was raised in Moore v. American Savings Bank and Trust 
Co., 111 Wash. 148, 189 Pac. 1010 (1920), but because the parties could not be put in 
statu quo, the court refused to pass upon it. 

The assets are pledged to secure the clearing member, not to benefit depositors in 
the failed bank. People v. Bank of Staten Island, 70 Misc. 633, 127 N. Y. Supp. 908 
(Sup. Ct. 1911). 

“111 Wash. 148, 189 Pac. 1010 (1920). 

“® The court was divided five to four. But see Cannon, Clearing Houses and the Currency 
in Tne Currency ProrLEM AND THE PrEsENT FINANCIAL Situation (1908) 104. 
“See, for example, Detrorr Cieartnc House Association Const. Sec. 20 (1948); 
Los Ancetzs Cuiearinc House Association Recunation 8, Sec. 3.05 (1947); New 
Yorx Cxiearina House Assoctation Const. Art. IX, Sec. 5 (1948) (until completion of 
10 am. ee next day); Syracuse Cieartnc House Association By-Laws Sec. 
IX (1918). 

The regulations usually designate the person to whom notice must be given. Some 
require that it be given to each member bank, but the more usual provision is that it 
must be given to the manager of the clearing house. See Detrrorr Ciearinc House As- 
sociation Const. Sec. 20 (1948) (all members); Los Ancetes Cxieartnc House 
Association Recutation 8, Sec. 3.05 (1947) (manager); Minneaporis Cieartnc House 
Association Cieartnc Ruzes Sec. 10 (1941) (manager). 


“ Davenport v. National Bank of Commerce in New York, 127 App. Div. 391, 112 N. Y. 
Supp. 291 (2d Dep’t 1908), aff’d without opinion, 194 N. Y. 568, 88 N. E. 1117 (1909) ; 
O'Brien v. Grant, 146 N. Y. 168, 40 N. E. 871 (1895). 
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Some associations cut off liability on the day the notice is recéived.* 
In the Moore case” the clearing house rule provided that the liability 
should continue until the delivery to each member of a written notice of 
discontinuance. Nevertheless, the court interpreted the rule as impos- 
ing liability on the clearing agent for checks held by the other member 
banks at the time of the receipt of notice, but not cleared until the next 
day. 

If the clearing agent is unable to reimburse itself from the pledged 
assets, it will naturally search for other possible victims, and, with the 
help of its attorney, will find authority upholding the right to recover 
against the drawer of the check.” 

In the Voltz case” the clearing member dishonored the check by 
reason of the insolvency of the nonmember for whom it cleared. The 
member then paid the presenting bank on its guarantee of the items 
drawn on the nonmember. The presenting bank indorsed the check to 
the clearing member. In permitting the latter to recover against the 
drawer, the court stressed the point that the plaintiff had not paid the 
check as the drawee’s agent, which would have amounted to a discharge; 
but rather had fulfilled its obligation as guarantor, which kept the check 
alive and permitted the plaintiff to take as holder. The decision seems 
perfectly sound. Whether plaintiff took the check as payor or pur- 
chaser was a proper subject for determination, and from the evidence 
adduced, it is clear that the taking was in the latter capacity. 


It is apparent from the foregoing that the relationship between the 
nonmember bank and its clearing agent has not given rise to extensive 
litigation. Doubtless this is due mainly to the rather definite provisions 
in the clearing house rules, to which, as previously noted, the parties 
bind themselves. The situation does not give rise to the problems con- 
nected with the effect of clearing house rules on strangers, as discussed 
in the first part of this article. The nonmember bank, clearing through 
a member bank, is aware of the rules and customs of clearing houses 
and banks. Unlike the uninitiated payee, drawer, and indorser, un- 
tutored in the labyrinthine maneuverings of their banker brethren, the 
nonmember bank — a member of the fraternity though not of the clear- 
ing house — suffers no surprise or shock when confronted with a regu- 
lation or custom operating in its favor or against it. 


For the most part, then, clearing house associations have solved their 
own problems in connection with clearing for nonmembers, and only in- 
frequently do they find themselves in need of the services of the courts. 


“ See Mitwavker Cuiearinc House Association ARTICLES OF ASSOCIATION Sec. 12 (1947). 


“ Moore v. American Savings Bank and Trust Co., 111 Wash. 148, 189 Pac. 1010 (1920), 
cited supra note 44. 

© Voltz v. National Bank of Illinois, 158 Ill. 582, 42 N. E. 69 (1895); Grant v. MacNutt, 
12 Misc. 20, 88 N. Y. Supp. 62 (Com. Pl. 1896). ; 


" Supra, note 60. 





In thie department are published each month all of the important deci- 


sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





New York Statute Prohibiting National Bank from 
Using Word “Savings” Held Unconstitutional 





State of New York v. Franklin National Bank, New York Supreme Court, 
May 29, 1951 





In a very significant opinion the New York Supreme Court has 
held that national banks, as they use the words “saving” and “sav- 
ings” in advertising and publicizing that they may receive “savings 
deposits” are exercising a power conferred on them by the Federal 
Congress which a state legislature may not impair. The most impor- 
tant portion of the 20 page opinion of the court is as follows: 


THOMAS J. CUFF, J.—There is a difference between savings banks 
and commercial banks including national banks (Bank of Redemption v. 
Boston, 125 U. S. 60). The savings bank has no stockholders. It is 
owned, if owned at all, by the depositors; total amount that each deposi- 
tor may deposit is limited; its officers are their employees whom they 
appoint to receive and invest their deposits, which are to be returned 
to them with the earned interest upon reasonable demand. There are 
no profits, as such. Profits, if any, ultimately are returned to the de- 
positors in the form of interest. The investments made by their officers 
are circumscribed. They may make no commercial loans (loans on 
unsecured notes or notes secured by personal property other than “legal 
investments”); the amounts of their mortgage loans on realty sur- 
rounded by statutory restrictions referable to the appraised value of the 
pledged realty, its location, the nature and age of the improvement 
thereon, amortization arrangements, duration of loan and stability of 
borrower (Sec. 285 (6) N. Y. Banking Law). 

The commercial (national) bank is owned by its stockholders. Its 
officers are the employees of the board of directors, who in turn are the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §900. 
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elected representatives of the stock. Those officers are expected, in 
managing the bank, to produce profits, which go to the stockholders in 
the form of ordinary dividends. A commercial bank may make, in the 
exercise of the sound judgment of its officers, unsecured loans and loans 
secured by personality, which may even be merchandise. There is no 
limit upon the total amount it may receive from each depositor. It may 
provide money on mortgage loans like the savings bank based upon the 
appraised value of the pledged realty, but there are not the other rigid 
restrictions which are imposed upon savings banks (12 U.S. C. A. 371). 
While national banks receive and record their savings deposits separately 
from their demand deposits, both are pooled and provide one working 
fund. Thus savings deposits control as much as demand deposits, the 
volume of lending and investing in which national banks indulge. 


It has been said that the savings bank is a semi-public institution; 
that the State in its wisdom seeks to encourage those who will save, 
particularly in small amounts; that the State has furnished a haven 
for the thrifty. I do not wish to cast the slightest reflection upon com- 
mercial banks and their stability when I say that the legislation with 
respect to savings banks enacted by this State over the years was un- 
mistakably intended to render the savings bank as safe and sound as 
laws could, to the end that those small depositors, encouraged as I have 
said to save, would run the least possible risk of losing their funds, and, 
incidentally, would receive as much interest as safety would permit. 
The powers and discretion of the officers of savings banks are indeed 
narrow and circumscribed. 

The New York State Legislatures, enacting laws from time to time, 
were always seeking to protect deposits in savings banks, it would seem, 
solely for the benefit of the depositors, to assure each depositor as far 
as laws could assure, that his or her deposit would always be available 
upon reasonable demand. That legislation, however, was enacted and 
the decisions in harmony therewith were written before the national 
Government insured bank deposits in all banks — Federal and State — 
up to $10,000 (Chap. 967, Public Law 797, enacted Sept. 21, 1950). 
$10,000 is the limit which a savings bank may accept from any one 
depositor (Chap. 592, Laws of 1951). 


As the matter stands today, all deposits in national banks are insured 
by the United States Government in exactly the same way as deposits 
in savings banks are insured by the U. S. Government. In the light of 
this development, has not one of the principal reasons for the studied 
protective legislation referable to savings banks, including Sec. 258 (1) 
Supra, and the protective attitude of the courts in their reflective de- 
cisions become academic? Is that arm of State protection to reassure 
bank depositors needed any more? 


Prompted by its traditional zeal to clothe its savings banks with the 
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ultimate in known safeguards against financial loss by depositors, the 
State of New York, due to its more recent enactment (Sec. 258 (1) 
Supra) has extended itself to the point where it stands accused by the 
defendant herein of attempting to pre-empt certain fields of the banking 
business essential to the national Government in maintaining its system 
of banking (12 U.S. C. A. Sec. 371), and by this suit the State seeks 
to judicially eject from those fields an important cog in that system, 
albeit a creature of the United States Government — the national bank. 


Giving appropriate consideration to the evidence adduced herein by 
defendant, which proof is either not disputed or not successfully chal- 
lenged, it is evident that Sec. 258 (1) of the New York Banking Law 
and Sec. $71 of the Federal Reserve Act cannot be read together in 
harmony. There is a violent conflict of legislative authority. We are 
obliged to ascertain the extent of that clash and the damage. Is there 
impairment, hampering, embarrassment or restriction exerted upon 
national banks by the New York statute, as they endeavor to achieve 
the objectives which Congress contemplated for them? If there is, that 
is a fatal legislative transgression by a State law (First National Bank v. 
Commonwealth, 9 Wall 353, 362; Davis v. Elmira Savings Bank, 61 U. S. 
275, 283; McClellan v. Chipman, 164 U. S. 347; Waite v. Dowley, 94 
U. S. 527, 533). 


In specific terms, what does the New York statute seek to accom- 
plish? The answer to that question will expose the inroads of the State 
statute, if any, upon the Federal grant of power to national banks to 
receive “savings deposits.” The statute may be divided into three, as 
far as this litigation goes, parts. The first part provides that “No... 
national bank . . . shall make use of the word ‘saving’ or ‘savings’ or 
their equivalent in its banking or financial business.” The second part 
provides that no national bank shall make use of the equivalent of 
“saving or savings” in relation to its banking or financial business. The 
third part forbids national banks “in any way (to) solicit or receive 
deposits as a savings bank.” (Sec. 258 (1) Italics supplied.) I will 
discuss the third part first. 

A national bank is not a savings bank. Nevertheless, Congress has 
granted it the power to solicit and receive “savings deposits” (Sec. 371, 
Supra). 

Obviously any national bank (the defendant is one) availing itself 
of that power, will provide space and facilities within its walls where 
such deposits may be made by the public and be received by the bank. 
That particular part of the bank of necessity will give off an air of 
sanctuary where savings are to be banked. To that extent the national 
bank would assume some of the attributes typical of an institution 
where savings are ordinarily deposited. I cannot perceive how such a 
situation could be avoided, if the national bank is to receive “savings 
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deposits.” Could it be that the authors of Section 258 (1) of the New 
York Banking Law intended to render that inevitable situation a vio- 
lation of that law and to subject the national bank which, perforce gave 
it expression, to the prescribed penalties? The provision “nor shall” a 
national bank “in any way solicit or receive deposits as a savings bank” 
(Sec. 258 (1), Supra), I consider refers to a national bank simulating 
a New York Savings Bank for purposes of deception (People v. Bing- 
hampton Trust Co., 139 N. Y. 185, 190). The element of deception 
abhors this litigation, because as I have pointed out above, there was a 
complete failure of proof in plaintiff’s case with respect thereto. There- 
fore, the “third” part of Sec. 258 (1) may be disregarded. 

But the “first” and “second” parts of the statute are different. To 
begin with, defendant admits violating those provisions. I find that 
those parts of the law apply with directness and force to this case. As 
far as the issue herein presented are concerned, however, the provisions 
of the law which I have designated “first” and “second” parts may be 
considered together. The language would seem to be restrictive, con- 
fining its prohibitions to those occasions only when a national bank is 
engaged “in its banking and financial business” (Sec. 258 (1) ), but 
when the nature of the provisions is considered, the prohibitions are 
actually all inclusive, because only when a national bank is engaged “in 
its banking and financial business” does it receive “savings deposits” 
and does it have reason to use the forbidden words “saving” and “sav- 
ings.” Inferentially, (Sec. 258 (1)) forbids a national bank, inter alia, 
to use those words or their equivalent 

1. in its display of signs on its own premises, 

(a) even to indicate its right to receive “savings deposits”; 

(b) even for directional purposes to guide its customers to the 
place where “savings deposits” may be received; 

(c) even to designate the proper window for such depositing; 

(d) even to print the words “savings deposits” on its deposit slips 
and passbooks; 

(e) even to print or write those forbidden words in any of its ac- 
counting records (see Defendant’s Ex. PP, which requires national banks 
to use the word “savings” in those reports to the Comptroller of the 
Currency), and 

2. in any form of its advertising or its publicity, which, of course, 
includes oral as well as written, as long as the utterance relates to its 
banking or financial business. 


Other similar inferential injunctions imposed by the laws in question 
could be cited. Those enumerated surely hamper defendant in the exer- 
cise of the power bestowed upon it by Congress as it exerts “. . . such 
incidental powers as shall be necessary to carry on the business of bank- 
ing” (12 U.S. C. A. Sec. 24). Receiving “savings deposits” is a part 
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(the uncontradicted evidence indicates that it is a very important part) 
of defendant’s banking business. The evidence also reveals that de- 
fendant could not function without “savings deposits” 


Therefore, receiving such deposits becomes a necessary element in 
enabling defendant to prosecute its banking business and to render the 
service to the United States Government in maintaining its system of 
banking and to the public which Congress intended it should. If re- 
ceiving “savings deposits” is a necessary part of defendant’s banking 
business, crippling obstruction placed in defendant’s way amounts to 
impairment of defendant’s banking business. Likewise, the prohi- 
Bitions mentioned above, viz.: no signs, no printing, no advertising 
and no publicity with the words “saving” or “savings” therein, em- 
barrasses defendant and certainly restricts it “tremendously” in obtain- 
ing “savings deposits.” (First National Bank v. Fellows, 244 U. S. 416, 
37 Sup. Ct. 734; Federal Nat’l Bank & Trust Co. v. Enright, 264 Fed. 
236, 239; Paton’s Digest (1940), p. 645). 


To deny to defendant the right to invite the public by all proper 
means of expression at its disposal, to make “savings deposits” with it, 
is to curtail the power to receive such accounts, to reduce its effective- 
ness as an agency handling that kind of financing—in short, to defeat 
one of the main purposes for which it was created by Congress. 


Under such conditions, one law or the other must give way. The 
State Law must yield to the Federal Law—the supreme law of the land 
(U. S. Const. Article VI). 


Commencing with McCulloch v. Maryland, (4 Wheat. 316), the 
Supreme Court as well as other courts, has consistently held that a 
State statute may not defeat, in whole or in part, the objectives ex- 
pressed or implied in an Act of Congress which is constitutional. The 
facts in some of those cases are: In the above case, the State vainly 
sought to impose a tax upon a branch bank of the Bank of the United 
States. In Missouri ex rel Burnes National Bank v. Duncan (265 U. S. 
17), the State offense was legislation which forbade the appointment of 
national banks to serve as testamentary executors, while State trust 
companies competing with national banks, were authorized to serve as 
such executors. In First National Bank v. California (262 U. S. 366), 
the invalidated State law provided for the escheat to the State of dor- 
mant deposits in a solvent national bank. 


A quotation from Easton v. Iowa (188 U. S. 220), typifies the atti- 
tude of the Supreme Court and provides a most obvious reason for its 
viewpoint. The court said: “That legislation (The National Banking 
Act) has in view the erection of a system extending throughout the 
country, and independent, as far as powers conferred are concerned, of 
State legislation which, if permitted to be applicable, might impose limi- 
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tations and restrictions as various and as numerous as the States.” That 
decision also held that Congress “. . . having power to create a system 
of national banks, is the judge as to the extent of the powers which 
should be conferred upon such banks and has the sole power to regulate 
and control the exercise of their operations. .. .” 


To continue with examples of State laws invalidated for interference 
with Federal instrumentalities, in Fidelity National Bank & Trust Co. 
v. Enright, 264 F. 236 (W. D. Mo. 1920), the voided State law forbade 
a national bank to use the words “trust” or “trust company” in its 
advertising, where the fact was that the word “trust” was part of the 
national bank’s name; the name having been approved by the Comp- 
troller of the Currency according to the National Banking Act. 


I consider that I have cited a sufficient number of varying, as to the 
nature of the interferences, cases to demonstrate the state of the law 
with regard to particular situations, some of which, in their facts, ap- 
proximate the facts in this case (Fidelity National Bank & Trust Co. 
v. Enright, supra, for instance). 

There is no doubt that creatures of the Congress are subject to 
States’ police powers enacted into law (Engel v. O’Malley, 219 U. S. 
128; 31 S. Ct. 190; 55 L. Ed. 128, affirming 182 Fed. 365), but the law 
which accordingly subjects them should be an exercise of a real police 
power. Plaintiff cites no case in line with the situation at bar which 
supports his contention that Section 258 (1) is police power legislation. 
The facts and law deny that contention in this situation because de- 
posits (up to $10,000) in national banks are insured federally the same 
as savings bank’s deposits are insured (up to $10,000). I must hold 
that Sec. 258 (1) is not that type of law. 

Plaintiff concedes that Section 371 of the Federal Reserve Act upon 
which defendant relies, authorizes national banks, without equivocation, 
to receive “savings deposits.” Plaintiff argues, however, that neither 
that act of Congress nor any other authorizes a national bank to adver- 
tise the fact. The answer to that contention is that such a power may 
be implied, especially since Congress has provided for national banks 
“. . . such incidental powers as shall be necessary to carry on the busi- 
ness of banking”; (12 U.S. C. A., Sec. 24). 

One would be wholly unobserving who did not recognize that there 
is competition among banks in the banking world; that the daily press 
abounds with advertising by banks; that often the rate of interest paid 
on savings accounts is stressed A witness in this case testified as to 
that stressing. 

It cannot be denied—and it is not—that national banks may adver- 
tise for deposits, including savings deposits. The Attorney-General 
argues that in such national bank advertising; the terms “time accounts” 
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should be used or “thrift accounts” or one or more of the other sub- 
stitutes to give public notice that national banks may receive “savings 
deposits.” He would have them use any term except “savings de- 
posits”—the very words found in the Act of Congress. Is there any 
reason why national banks in their publicity should use the term “time 
deposits” and not “savings deposits?” Those two terms are side by 
side in Section 371 (12 U.S. C. A.). 


The Attorney-General further contends that when Congress amended 
the Federal Reserve Act by specifying “savings deposits” as a kind of 
deposit which a national bank may receive, that action was without 
effect and without meaning, because at the time and for long prior, 
national banks were receiving what actually were savings deposits by 
virtue of their authority to receive “time deposits” (12 U.S. C. A. Sec. 
$71). I cannot subscribe to that reasoning. On the contrary, because 
of the peculiar wording of the empowering provision: National banks 
may “. . . continue hereafter as heretofore to receive time and savings 
deposits and to pay interest on the same .. .,” I consider that Congress 
meant to accomplish two results: first, that national banks in the con- 
duct of their business should have the benefit of people’s savings deposits 
and second, that all doubt about the right of national banks to receive 
such deposits should be dispelled. There had been some controversy 
concerning the right of a national bank to advertise and use the word 
“savings” which had been resolved in favor of the national banks by 
the administrative branch of the United States Government (Federal 
Reserve Bulletin, p. 18, (1915). The choice of language by Congress 
was intended to legislatively put that dispute at rest. If the intendment 
of Congress was as I have indicated, a State law restricting the pub- 
licizing of the power thus granted would tend, may I repeat, to defeat 
the obvious objective of the law. 

National banks may and do advertise (12 U. S. C. A., Sections 583- 
586). There are authorities directly in point. Paton’s Digest (1940) 
holds that the right of a national bank to receive savings accounts 
necessarily includes the incidental right to advertise as a national bank 
for such accounts (pg. 645). This author also expressed the same view 
in the 1926 edition of his Digest at page 1226. To the same effect is 6 
Fletcher’s Cyclopedia of Corporations, Section 2508, pg. 305. There are 
Federal departmental opinions holding similarily (1 Fed. Reserve Bulle- 
tin (1915), pg. 18). No judicial determination on the precise question 
has been cited in the briefs or in the text books. 

I am satisfied that national banks, as they use the words “saving” 
and “savings” in advertising and publicizing that they may receive 
“savings deposits” are exercising an implied and incidental power con- 


ferred upon them by Acts of Congress (12 U.S. C. A., Sections $71 
and 24). 
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The restrictive nature of New York Banking Law, 258 (1) defeats 
the purposes for which Congress created defendant (12 U.S. C. A. 371). 
That defeat could be entire where defendant obligated to suspend for 
lack of enough savings deposits with which to operate its business. The 
New York Statutes is unconstitutional. 

Plaintiff's motions to strike out testimony and for judgment upon 
which I reserved decision are denied. Defendant’s motion to dismiss 
the complaint at the end of plaintiff's case upon which I reserved de- 
cision is denied. Defendant’s motion made at the end of the whole case 
for judgment dismissing the complaint is granted with costs. 


Bank Loses Suit Challenging Legality of Competing 
Branch of Federal Savings and Loan Association 





North Arlington National Bank v. Kearny Federal Savings and Loan 
Association, U. S. Court of Appeals, Third Circuit, 187 Fed. Rep. 2nd 564 





A federal savings and loan association established a branch office 
in an area covered by the operations of the plaintiff bank. The 
plaintiff sought to enjoin in the federal court the maintenance of the 
competing branch on the ground that the federal statute permitting 
the establishment of federal savings and loan associations did not 
authorize the establishment of branch associations, and that therefore, 
the competition of the branch with the plaintiff bank was unlawful. 
Although the court did not decide the question of whether the bank 
had standing to challenge the legality of the operation of the branch 
association, it disposed of the case unfavorably to the bank in holding 
that the federal statute permitted the establishment of branch asso- 
ciations. 

Fred Herrigel, Jr., Newark, N. J., (Herrigel, Bolan & Vieser, Newark, 
N. J., Irvine B. Johnstone, Jr., Westfield, N. J., on the brief), for 
plaintiff-appellant. 


Leslie S. Kohn, Newark, N. J. (Koch, Gillespie & Masini, Newark, 
N. J., Frank G. Masini, Newark, N. J., on the brief), for defendant- 
appellee. 


Newell A. Clapp, Acting Asst. Atty. Gen., Edward H. Hickey, Donald 
B. MacGuineas, Department of Justice, Washington, D. C., Kenneth 
G. Heisler, Mose Silverman, Washington, D. C., on the brief for the 
United States as amicus curiae. 
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Before GOODRICH, KALODNER and STALEY, Circuit Judges. 


GOODRICH, C. J.—This case involves the question whether a 
Federal savings and loan association may have a branch office. The 
suit is for a declaratory judgment originally brought in a state court 
in New Jersey and removed to federal court. The plaintiff is a national 
bank doing a general banking business in North Arlington, N. J. The 
defendant, whose home office is in Kearny, N. J., a town adjoining North 
Arlington, has established and is operating a branch office in North 
Arlington. The branch office is about one half mile from the home office 
of the defendant and was established with the approval of the Federal 
Home Loan Bank Board.’ Plaintiff complains of this operation and 
asks that it be declared illegal. The case was dismissed by the District 
Court. 


The Savings and Loan Association raises several defenses to plaintiff's 
suit. It says the plaintiff has no standing to complain of the alleged 
illegality of this branch office. It says that plaintiff has not exhausted 
its administrative remedies and that it has failed to join indispensable 
parties defendant. Finally, and this is obviously the most important 
substantive law question, defendant says that the branch office is 
lawfully maintained. 


We incline to the view that plaintiff has standing to question the 
legality of what the defendant has done. We shall not go into the cases 
cited by each side for our decision does not turn upon this point. But 
it seems to us that if the defendant’s maintenance of this branch is un- 
lawful it is indulging in unfair competition with the plaintiff and the 
harm caused by the competition, if not justified by the lawfulness of 
that competition, gives the plaintiff a standing to complain. See Re- 
statement, Torts § 710 (1938). We assume the point, however, and do 
not decide it. Granted arguendo, plaintiff has standing to raise the 
question of the legality of the defendent’s conduct our view is that the 
establishment of the branch office in this case was lawful. Since it was 
lawful any injury which the plaintiff suffers by reason of any competition 
between it and the defendant is not the subject-matter of a suit for 
damages or relief in equity. Cf. Restatement, Torts § 708 (1938). 
It remains to point out why we think this is true. 

(a) The Statute. The basic statute is the Home Owners’ Loan Act 
of 1933, 12 U.S. C. A. §§ 1461-1468. Provision for Federal savings and 
loan associations begins with Section 1464. The statute is one of the 
type which states a policy, provides for the project under consideration, 
lays down some general rules and prohibitions and leaves details to the 


* Defendant applied to the Board for authority in September 1948. It was granted on 
February 28, 1949, after notice and hearing. On May 31, 1949, the present action was 
instituted. 
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Board which is authorized by Section 1463. The statutory delegation - 
of authority to the Board has been held constitutional.” 

The statute does not give explicit authority to the Board to permit 
branch offices for associations set up under its guidance. There are 
words and phrases in the statute on which each side, respectively, relies 
to show that such authority was intended or, contra, not intended to be 
given. As evidencing the existence of authority for branch offices is 
Section 1464(c). This Section limits the selection of the security on 
which loans can be made to property within fifty miles of an asso- 
ciation’s home office. It is argued, with plausibility, that it would be 
meaningless to speak of a “home” office if that was the only kind of 
office the association could have. 

On the other side, the plaintiff points out that at the very opening 
of the Section authorizing these associations the policy is stated to 
provide “local mutual thrift institutions” and that later appears the 
clause “local home financing in the community to be served and for the 
reasonable financing of homes in such community.” 12 U.S. C. A. 
§ 1464(a) and (g). These raise an inference against the authorization 
of branch offices. 

We think this latter argument is pretty well neutralized by the 
provision in section 1464(c), already referred to, about security. The 
associations are to lend their funds, with certain exceptions, either on 
their own shares or “on the security of first liens upon homes or com- 
bination of homes and business property within fifty miles of their 
home office.” It seems to us that this shows the legislative concept of 
“local” and “community” better than reference to the dictionary, for 
the purpose of this case. But it may be granted that a microscopic 
examination of the statutory words alone does not bring one to any 
conclusion not open to reasonable differences of opinion. 

Strong argument for the existence of the power on the part of the 
Board to establish a branch office for an association we think comes from 
other words of the statute. The Board is authorized in Section 1464 (a) 
to issue charters for Federal savings and loan associations “giving pri- 
mary consideration to the best practices of local mutual thrift and home- 
financing institutions in the United States.” Here is an area where the 
Board is given the duty and authority to make policy. It is supposed to 
find out what the practices of these institutions are and give primary 
consideration to the best ones. 

What is the practice with regard to branch offices? According to a 
committee report? on a bill to amend the present act, only six states have 


*Fahey, Federal Home Loan Bank Comm’. v. Mallonee, 1947, 882 U. S. 245, 67 S. Ct. 
1552, 91 L. Ed. 2030. 

* Report of Committee on Banking and Currency, Sen. Rep. No. 1118, 81st Cong., Ist 
Sess. 2 (1949). ” . y — 
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statutes which prohibit the establishment of branch offices by building 
and loan associations.* Thirteen states specifically authorize them and 
twenty-nine have not legislated upon the subject. Congress put the duty 
upon the Board to decide what was the best practice and to give con- 
sideration to it. The Board did so by authorizing branches under con- 
ditions set out in its Regulations. This, it seems to us, is a very strong 
argument for concluding that the authority to establish branch offices is 
vested in the Board, and by the very terms of the Congressional 
enactment. 


(b) Administrative Regulations and Congressional Action. Since 
October, 1934, there has been included in the Rules and Regulations for 
the Federal savings and loan system a provision for the granting of per- 
mission for the operation of branch offices.» According to affidavit (of 
record in the case) of the Board’s secretary, as of August 19, 1949, there 
were 1,498 Federal savings and loan associations, 59 of which are now 
operating 73 branches in 22 states and the District of Columbia. ‘An 
administrative body cannot by its interpretation of the statute under 
which it operates increase its power beyond that given by the legislative 
body. But a contemporaneous interpretation by the authorized admin- 
istrative agency is of weight in determining what the powers are. This 
has been held many times and we make no attempt to exhaust the 
authorities on the point.® 


The weight to be given to the agency’s interpretation of its authority 
here is emphasized by the subsequent legislative history. In the 81st 
Congress a House Bill and a Senate Bill (H. R. 4710 and S. 2006) pro- 
vided for limitations upon the power of the Board with respect to the 
establishment of branch offices. Neither bill passed. But it would have 


“ New Jersey is listed as one of the six. Since 1946 state building and loan associations 
in New Jersey may not establish branches except by acquisition of or merger with an 
existing association. N. J. L. 1946, c. 56, p. 189, §21, 17 N. J. S. A. 12A-21 (1950). 


* This was shown by affidavit of record from J. Francis Moore, Secretary of the Home 
Loan Bank Board. The present regulation has been unchanged since at least 1938. See 
24 Code Fed. Regs. § 203.16(b) (1938), redesignated by Resolution 1286, 13 Fed. Reg. 
8278 (1948) as 24 Code Fed. Regs. § 143.16(b) (1949 ed.). It reads as follows: (b) 
Branch office. A branch office of a Federal association is a legally established place of 
business of the association authorized by the board of directors, at which subscriptions for 
share accounts and applications for loans may be received, and at which share account 
books and certificates of membership may be issued and loans, when properly approved 
by the board of directors, may be closed. Branch offices may receive share account and 
loan payments and shall keep detailed records of all transactions at such branch offices 
and shall furnish such control records to the home office as may be necessary for the 
proper conduct of the business. No Federal association may establish or maintain a branch 
office without the prior written approval of the Board. Each application for such approval 
shall state the need therefor, the functions to be performed therein, the estimated annual 
expense thereof and shall be accompanied by a proposed annual budget of the association. 


* See, e.g., United States v. American Trucking Associations, 1940, $10 U. S. 584, 549, 60 
S. Ct. 1059, 84 L. Ed. 1845; Warszower v. United States, 1941, 312 U. S. 842, 352, 61 S. Ct. 
608, 85, L. Ed. 876; Norwegian Nitrogen Product Co. v. United States, 1938, 288 U. S. 294, 
$15, 58 S. Ct. 350, 77 L. Ed. 796. 
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been wholly unnecessary to provide for limitations on the power of the 
Board to provide for branch offices if it had no such power at all. In its 
Report on S. 2006 the Committee on Banking and Currency used the 
following language: “The bill .. . would amend subsection (d) of sec- 
tion 5 of the Home Owners’ Loan Act of 1933 in such a way as to place 
the same restrictions upon the establishment and operation of branches 
by Federal savings and loan associations as are now prescribed by 
statute for the establishment and operation of branches by national 
banking associations.”? We think that the bills and the report thus im- 
pliedly averting to the existence of the power is stronger argument for 
its existence than the mere failure of Congress to do anything about an 
administrative body’s interpretation of its authority when the matter is 
not directly called to its attention. 


(c) Policy. Finally, there is a consideration of a point on principle 
which may not be amiss in this highly technical business of statutory 
interpretation. We were pressed with the decisions under the National 
Banking Act to the effect that national banks could not under the 
original law have branches® and that the privilege given to them to es- 
tablish branches has been very strictly limited. All that is tied up with 
the historical reasons back of the establishment of national banks and 
the altogether different type of administrative control exerted over them. 
We do not think that the analogy drawn to the limitations of the powers 
of the national banks is very helpful in our questions here. 


These savings and loan associations do some of the same things which 
banks do, obviously. But they do not do a general banking business. 
They are set up under the declared Congressional purpose to provide 
thrift institutions in which people may invest their funds and to provide 
for the financing of homes. There is no danger of any single association 
becoming a giant monopoly. Its investment area is limited. The asso- 
ciations themselves can only be set up when, in the judgment of the 
Board, those applying for the charter are persons of good character and 
responsibility and there is a need for the institution in the community 
and a probability of its success. The Board is likewise limited in the 
granting of the charter to situations where the new association can be 
established without undue injury to properly conducted local thrift in- 
stitutions already there.® Business with this type of institution is done, 
so far as payments to it are concerned, in small amounts and at frequent 
intervals. A man gets one loan on his home. That has to be passed upon 
by the directors at a meeting in the main office no doubt. But the pay- 


7 Sen.Rep.No.1118, 81st Cong., Ist Sess. I (1949). 


8 First National Bank in St. Louis v. Missouri, 1924, 268 U. S. 540, 44 S.Ct. 218, 68 
L.Ed. 486. 


°12 US.C.A. § 1464(c). 
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ments on his loan or his subscription to shares will be a matter where 
convenience in the location of the association’s office is of some concern 
to the customer. It may well be that it is good practice, instead of 
chartering a large number of associations too small to carry on success- 
fully, to let an established concern do business through branches for the 
convenience of its customers. If, under all the restrictions placed upon 
the Board by the statute, it seems to those charged with the decision 
that a branch office of an established association should be permitted, 
we think it would be unfortunate to construe the statute to prevent 
that exercise of business judgment. Such a construction would tend to 
defeat the policy declared in the legislation. 

In view of our opinion on the merits of the case we do not find it 
necessary to pass on defendant’s contentions that North Arlington has 
failed to join an indispensable or necessary party and to exhaust its 
administrative remedies. 


The judgment of the District Court will be affirmed. 





Holder Could Enforce Note Wrongfully Completed 
by Payee 





Rutherford National Bank v. Nichols, New York Supreme Court, 
102 N. Y. Supp. (2d) 658 





Maker gave payee an incomplete note under arrangement that 
note was not to be filled out until certain work was done. In viola- 
tion of the agreement the payee filled out the instrument and trans- 
ferred it to a holder in due course. In a suit against the maker the 
court held that under § 33 of the N. I. L. the holder was entitled to 
enforce the instrument according to its terms. 


Ralph Sherman, Brooklyn, for plaintiff. 
Stanley S. Corwin, Greenport, for defendants. 


HALLINAN, J.—Two motions, (1) by the plaintiff for summary 
judgment, and (2) by the defendants for leave to serve a verified 
amended answer in the form annexed to the notice of motion. 


The action is to recover on a promissory note dated January 12, 1950, 
in the sum of $977.32 with interest from March 13, 1950, plus a 15% 
attorney’s fee, made by the defendants to the order of Contractors Roof- 
ing & Siding Corp., which was duly endorsed and delivered by the said 
payee to the plaintiff for value before maturity. The answer denies all 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $667. 
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of the allegations of the complaint with the exception of those allega- 
tions which aver that the plaintiff is a New Jersey banking corporation 
and that no part of the note has been paid. 

While the court will not ordinarily look into the merits or legal 
sufficiency of a proposed pleading upon a motion for leave to amend, yet 
where it is apparent that there is no merit to the proposed amendment 
and it is sought for the purpose of delaying a cause to which there is no 
defense, leave to amend may be denied. Hanna v. Mitchell, 202 App. 
Div. 504, 507, 196 N.Y.S. 43, 46, affirmed 235 N.Y. 534, 139 N.E. 
724, That was the holding of the late Mr. Justice Kadien in Dumbadze 
v. Agency of Canadian Car & Foundry Co., Sup., 38 N.Y.S.2d 991, 
995, affirmed sub nom. Gurge v. Agency of Can. Car & Foundry Co., 
267 App.Div. 782, 45 N.Y.S.2d 955, where upon the defendant’s motion 
for summary judgment the plaintiff cross-moved for leave to amend 
his complaint. 


The proposed amended answer seeks to assert two defenses, the last 
also by way of counterclaim, against the plaintiff, one S. B. Miller and 
the payee of the promissory note sued upon. Section 271 Civil Practice 
Act. In the defense it is asserted that an agreement dated January 9, 
1950, signed by the defendant Ethel Nichols and accepted by S. B. Miller 
as contractor and assigned to the payee of the note, was incomplete and 
was never delivered by the defendants and that the note sued upon, 
dated January 12, 1950, while in possession of an unauthorized person 
or persons was completed and negotiated without the authority of the 
defendants and with intent to defraud them, which plaintiffs knew or 
in the exercise of reasonable diligence should have known. The defense 
asserted also by way of counterclaim seeks damages in the sum of $1,000 
for the failure of the contractor and the payee to perform the work as 
agreed upon and in making it necessary for the defendants to employ 
an attorney to defend this action. It is further alleged that on January 
12, 1950, the contractor, the payee and the plaintiff entered into a con- 
spiracy to defraud the defendants, causing the promissory note dated 
that day to be unlawfully and wrongfully completed. 


Section 33 of the Negotiable Instruments Law provides that a holder 
of a promissory note which is wanting in any material particular has 
prima facie authority to complete it by filling up the blanks, therein. 
In order that such an instrument, when complete, may be enforced 
against any person who became a party thereto prior to completion, it 
must be filled up strictly in accordance with the authority given and 
within a reasonable time. However, if such instrument is negotiated 
after completion to a holder in due course, it is valid and effectual for 
all purposes in his hands and he may enforce it as if it had been filled up 


strictly in accordance with the authority given and within a reasonable 
time. 








422 THE BANKING LAW JOURNAL 


The present case falls within the last category of the statute. This 
is not a situation where the note was negotiated to the plaintiff before 
its completion. Leonard v. Jaccard, Sup. App. Term, Ist Dept. 1939, 
13 N.Y.S.2d 688; rather it is a case where the note was completed before 
it was endorsed and delivered to the plaintiff for value and before ma- 
turity. There is no evidentiary showing establishing the existence of 
triable issues with respect to that fact. 

Since the defendants have admitted the signing of the note in ques- 
tion and of the contract for the improvement which it was intended 
to cover, and photostatic copies of that contract and of the note and 
of the F.H.A. Title I Credit Application and Borrower’s Completion 
Certificate have been made part of the record, the plaintiff has made 
out a clear case for a summary disposition. One who signs a note with 
obvious blanks is liable to a bona fide holder thereof according to its 
terms, after the blanks have been filled in, on the doctrine of implied 
authority. National Exchange Bank v. Lester, 194 N.Y. 461, 87 N.E. 
779, 21 L.R.A.N.S., 402. Whether or not the defendants authorized 
the payee to fill in the blanks is immaterial, since the note was delivered 
to the plaintiff after the blanks were filled in. Nor is it material that 
the plaintiff knew, or should have known, that the note had been given 
in payment for an improvement installed or to be installed, and that the 
contractor-payee has defaulted or might default in its stipulated per- 
formance. U.S. v. Hansett, 2 Cir., 120 F.2d 121. 

The motion of the plaintiff is, accordingly, granted and that of the 
defendants denied. 

Proceed on notice. 


Bank’s Foreclosure Sale Attended Only by Banker 





Banker was held entitled to a deficiency judgment notwithstand- 
ing fact that in foreclosure proceedings bank gave notice of sale by 
publication only, although it had opportunity to notify mortgagor. 
Further evidence that bank was only purchaser at sale which was 
attended only by representatives of bank and real estate agent and 
that bank bid in property for $5000 where fair market value was $7500 
were not sufficient to show bad faith on the part of the bank. 


W. C. Tomlinson, Lawrence, for plaintiff. 
H. F. Collins, Lawrence, M. W. Loughlin, Lawrence, for defendant. 


Before QUA, C. J. and LUMMUS, WILKINS, SPAULDING, and 
WILLIAMS, JJ. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §895. 
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SPAULDING, J. — The question for decision here is whether there 
was sufficient evidence to warrant a finding that the plaintiff, which 
seeks to recover a deficiency on a mortgage note payable to it, was 
guilty of bad faith in the foreclosure of the mortgage. 


At the trial the defendant admitted that he signed the note; that 
it was a witnessed note; that there was “a technical and literal com- 
pliance with the law in the foreclosure of the mortgage securing said 
note; that there was no intentional fraud or misconduct on the part of 
the plaintiff in the foreclosure of the mortgage; and that there was a 
breach of the mortgage conditions.” 


The note (the face amount of which was $7,000) and the mortgage 
were dated August 16, 1927. The real estate covered by the mortgage 
was located in Methuen. “There was no provision in the mortgage .. . 
requiring actual notice of a foreclosure sale . . . to be given to the 
mortgagor.1 The usual mortgagee’s notice of a foreclosure sale was 
published in the Methuen Transcript, the only newspaper published in 
the town of Methuen.” 

The following is a summary of the pertinent evidence: The defend- 
ant testified that he received no notice of the foreclosure sale and had 
no knowledge of it. “He never knew he owned the mortgaged property,” 
and never lived in it. From 1927 to 1930 his brother-in-law lived in the 
property, and in 1980 it was sold to a person named Grinka. The de- 
fendant never received notice from the plaintiff of interest payments 
due on the note, and never received any tax bills with respect to the 
property. At the time the mortgage was foreclosed the defendant resided 
in Lawrence, a city adjoining Methuen, and had resided there since 1937. 
There was evidence that there was a newspaper published in Lawrence 
with a circulation there of fifty thousand and a large circulation in 
Methuen. 


There was testimony by the plaintiff’s treasurer that “he had no 
contact with the defendant from 1934 to the time of the foreclosure 
sale,” and that the plaintiff sent “no notices to the defendant at any 
time of delays in payment of interest or delinquency of any kind on 
said note.” He further testified that it was “fair to say that the plaintiff 
could have easily located the defendant” at his address in Lawrence 
“for the purpose of notice of the foreclosure sale on the day of said sale.” 

The mortgage was foreclosed by the plaintiff on July 29, 1940. It 
appeared that the foreclosure sale was attended by the plaintiff's treas- 
urer and its attorney, and a real estate agent. We infer that they were 
the only persons present. The property was bid in by the plaintiff’s 
treasurer for $5,000, and this was the only bid. On September 20, 1940, 


* Since the sale occurred Late to the enactment of G. L. (Ter. Ed.) c. 244, §17B, as 
inserted by St. 1946, c. 604, § 1, the provisions of that section with respect to notice are 
not applicable. 
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about seven weeks after the sale, the plaintiff sold the property for 
$5,000. A real estate agent testified that the fair market value of the 
property at the time of the foreclosure sale was from $7,500 to $8,000. 


At the close of the evidence the plaintiff presented a motion for a 
directed verdict, which the judge denied. The amount of the verdict, 
if the plaintiff was entitled to recover, was agreed upon by the parties. 
In response to the question: “What was the fair value of the mortgaged 
property on July 29, 1940, the day of the foreclosure sale?” the jury 
answered “$7,500.” The jury returned a verdict for the defendant. The 
judge under leave reserved then entered a verdict for the plaintiff for 
the amount set forth in the declaration and the case comes here by 
report, the terms of which were that if there was error in entering the 
verdict for the plaintiff under leave reserved the verdict for the defend- 
ant is to stand; otherwise the verdict entered for the plaintiff is to stand. 


There was no error. 

The principles of law governing cases of this sort have been set forth 
in numerous decisions of this court, and need not be restated. It will 
suffice to cite the following cases: Cambridge Savings Bank v. Cronin, 
289 Mass. 379, 194 N.E. 289; Sandler v. Silk, 292 Mass. 498, 496-497, 
198 N.E. 749; Atlas Mortgage Co. v. Tebaldi, 304 Mass. 554, 557-558, 
24 N.E.2d 554; Lexington Trust Co. v. McCabe, 318 Mass. 733, 49 
N.E.2d 435; Union Market National Bank v. Derderian, 318 Mass. 578, 
581-582, 62 N.E.2d 661; West Roxbury Cooperative Bank v. Bowser, 
324 Mass. 489, 492-493, 87 N.E.2d 113. We assume, in view of the 
disparity between the evidence of market value and the price obtained 
at the foreclosure sale, that it could have been found that the latter 
was inadequate. But that without more would not show bad faith. 
There was no evidence that the plaintiff did anything to chill the sale. 
See Union Market National Bank v. Derderian, 318 Mass. 578, 582-583, 
62 N.E.2d 661. Nor were the circumstances such that there was a duty 
to postpone it. The facts that the defendant had no notice of the sale, 
that the sale was not advertised more extensively, that the plaintiff was 
the purchaser at the sale, and that the only persons attending the sale 
were representatives of the plaintiff and a real estate agent, standing 
alone, were not proof of bad faith. Proof of these facts might with other 
evidence present a question for the jury on this issue, but the defendant, 
on whom the burden rested, failed to show that these things occurred 
in circumstances that would warrant a finding of bad faith. 


Judgment for the plaintiff. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Corporation’s Earnings Paid As Salary to Widow Instead of to 
Trust for Her Benefit 





Hall v. Evans, Supreme Judicial Court of Massachusetts, January 11, 1951 


Testator as sole owner of the stock of a corporation provided in his 
will that his shares in the corporation were to be held in trust by two 
designated trustees to: 

“pay out of net income to my wife during her natural life a sum 
of money which with the income upon her own property, shall equal 
five thousand dollars . . . it being my desire and intention that my said 
wife shall have a total income of five thousand dollars during her 
natural life” 

The trustees and the widow were subsequently elected officers 
and directors of the corporation. The corporation paid certain money 
to the wife each year as salary for her nominal services performed as 
clerk of the corporation. No income disbursements were made to the 
widow by the trust, but in no year did the wife’s salary or aggregate 
income exceed $5,000. In an accounting the court criticized the trustees’ 
accounting methods since the salary payments were really trust dis- 
bursements to the widow, but allowed the account since the remainder- 
men of the trust had not sustained any damage and since the trustees 
had acted in good faith. 


Right of Surviving Widow in Savings Bank Trust 





In re Freisted, N. Y. Surrogate’s Court, 125 N. Y. L. J. 1318 


Decedent died with five savings accounts in as many banks, each in 
his own name and “in trust” for his daughter by his first marriage. The 
court held that, although the deposits were valid as tentative trusts so 
as to pass to the daughter on decedent’s death, they were illusory as 
to the widow and she was entitled to one-half of the accounts under 
section 18 of the Decedents Estates Law. 
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Qualification of Executrix to Act As Witness to Will 





Estate of Peterman, Pennsylvania Supreme Court, May 21, 1951 


One of the subscribing witnesses to the decedents’ will was the 
person named as executrix thereon. Since the sole interest of the 
executrix in the will was her compensation as fiduciary, which was in 
this case a very small amount, the executrix was not disqualified as a 
witness to the will. 


The next decision in Pennsylvania or elsewhere may go the other 
way. Remember the cardinal rule: No person whose name appears in 
a will or who will benefit by its allowance in probate should act as an 
attesting witness. When in doubt get another witness. 


Right of Creditor to Future Income of Statutory Spendthrift Trust 





Koch v. Burdsal, New York City Court, 125 N. Y. L. J. 1827 


A warrant of attachment served upon a trustee of a trust, the income 
of which was “spendthrift” and non-assignable under § 15 (1) of the 
New York Personal Property Law, was held to reach all accumulated 
income then in possession of the trustee and 10 per cent of income 
which was to accrue in the future. 





Courts’ Jurisdiction Over Non-resident Trustee 





Sadler v. Industrial Trust Co., Supreme Judicial Court of Massachusetts, 
Feb. 8, 1951 


A settlor executed several trusts in Rhode Island. The trustee was 
a Rhode Island banking corporation and the trust corpus was deposited 
with the trustee in that state. At the time of the creation of the trust 
the settlor was a Massachusetts resident and at all times the beneficiaries 
were Massachusetts residents. In a suit in Massachusetts for a de- 
claratory decree of the rights of the life beneficiaries, the Massachusetts 
court held that the situs of the trust was in Rhode Island, and that a 
Massachusetts court would not entertain the bill since it had no 
jurisdiction over the trust. 
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Will Revoked By Adoption of Child 





Thornton v. Anderson, Georgia Supreme Court, No. 17,377, March 13, 1951 


A will which made no provision in contemplation of an adoption 
was held to be revoked by the testatrix’s legal adoption of a child just 
as would have been the case had she given birth to a child. 


Election By Non-resident’s Widow 





Security Trust Co. v. Hanby, Delaware Chancery Court, April 13, 1951 


A widow of a Pennsylvania decedent made an election in that 
State to take her intestate share under the Jaw of Pennsylvania. The 
husband died owning real property in Delaware. In an ancillary 
proceeding in Delaware the. widow sought to take under the will of 
her husband the real property which had been devised to her. The 
Delaware court held that the previous election in Pennsylvania by the 
widow to take against the will estopped her from electing to take 
under the will as to the Delaware real estate. Under Delaware law, 
which controls her interest in the real property, the widow was entitled 
to a one third interest for life in that property. 


Defrauded Creditors Reach Exempt Life Insurance Proceeds 





Succession of Oronato, Louisiana Supreme Court, No. 39,781, March 19, 1951 


Life insurance proceeds payable to an estate of an insured are 
exempt under the law of Louisiana from the claims of creditors. The 
court nevertheless held that defrauded creditors were entitled to part 
of the insurance proceeds where funds misappropriated by the insured 
and commingled with his own funds were used to pay the insurance 
premiums. 
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Casualty Policy As Asset Conferring Jurisdiction for Ancillary 
Probate 





Liberty v. Kinney, Iowa Supreme Court, No. 58/47,841 


Decedent, who was a California resident, was killed in Iowa in a 
collision between a car operated by him and a bus owned by an Iowa 
resident. The Iowa court on application of the bus company as a 
creditor of the decedent, appointed an ancillary administrator in 
Iowa. The heirs of the decedent sought to have the appointment set aside 
on the ground that the decedent had been a California resident and 
owned no property within the state of Iowa. The administrator 
contended that the casualty policy owned by the decedent and pro- 
tecting him against negligent operation of a motor vehicle was such 
property and gave the Iowa court jurisdiction. The court stated 
that if the California casualty company which issued the policy was 
licensed to do business in Iowa the Iowa court would have jurisdiction 
and remanded the case for a determination for a finding on this point. 


Effect of Failure to File Inventory 





Lynch v. Skelly, Connecticut Superior Court, 17 Conn. Law Journal 8 


An executor suing to recover certain money for the estate was denied 
recovery where he had not filed an inventory at the time of the institu- 
tion of the suit. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 





Federal Estate Tax: Invalid Exercise of Power of Appointment 
Not Taxable Exercise 





Edith Wilson Paul v. Commissioner, U. S. Tax Court, 16 T. C. No. 93 


Section 811 (f) of the Internal Revenue Code, as amended by the 
Revenue Act of 1942, provides for the inclusion in the gross estate of a 
decedent of the value of any property with respect to which the decedent 
has at the time of his death a power of appointment. This broad 
provision is narrowed by section 403 (d) of the Revenue Act of 1942, 
as amended, which establishes several exceptions to section 811 (f). 
In section 403 (d) (3) a power of appointment created before the date 
of the enactment of the Revenue Act of 1942 is excepted from section 
811 (f) if the decedent dies before July 1, 1947 (extended by subse- 
quent amendments) and the power is not exercised. 


In the present case the power was created before 1942 and the holder 
of the power died before 1947. She attempted to exercise the power by 
will, but her appointment failed because it violated the Pennsylvania 
rule against perpetuties. The tax court held that since there was no 
effective exercise of the power the property subject to the power was 
not includible in decedent’s gross estate. 


Federal Estate Tax: Exercise of Power of Appointment Taxed 
Notwithstanding Renunciation By Appointees 





Sarah V. Moran v. Commissioner, U. S. Tax Court, 16 T. C. No. 100 


The decedent held a power of appointment created before 1942. She 
died in 1947 exercising the power in favor of the same persons who 
would have taken the trust property in default of appointment by her. 
The appointees’ renounced under the exercise and therefore received 
the property in default of appointment by virtue of the will of the 
creator of the power. The court held that the statutory requirement 
of taxability in 811 (f) (explained in Paul case above) had been met 
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since the power had been ezercised although no property had passed to 
the beneficiaries because of the exercise. The trust property subject to 
the power was therefore includible in decedent’s gross estate for federal 
estate tax purposes. 


Estate Tax: Bank Account of Resident Trustee for Non-resident 
Alien 





Fredericka Loewenstein Estate, U. S. Tax Court, 16 T. C. No. 140 


The decedent was a non-resident alien and a citizen of Switzerland, 
domiciled at Lucerne, Switzerland. During her lifetime the decedent 
had established a trust with a trustee in this country with income pay- 
able to herself for life and the remainder to her son. The trust was 
therefore in such form that the decedent would have been taxable on 
the trust corpus for federal estate tax purposes had she died domiciled 
in the United States. Under § 863 (b) of the I R C moneys deposited 
with any person carrying on the banking business, by or for a non- 
resident not a citizen of the United States who was not engaged in 
business in the United States at the time of his death are excluded from 
the gross estate for federal estate taxes. 

The question before the court was whether trust funds deposited by 
the trustee in a domestic bank came within the exemption of § 863 (b). 
The court held that, since the funds were not profits or distributable 
income of the trust, but were funds which the trustee had deposited in 
the bank account of the trust for his use as trustee, the funds were not 
exempt under § 863. 


Estate Tax: Stockholder’s Life Insurance Policy Payable to 
_ Surviving Stockholders 





Estate of G. C. Ealy, U. S. Tax Court, May 9, 1951 


The stockholders of a closely held corporation had an arrangement 
under which insurance was purchased on the life of each stockholder 
payable to the surviving stockholders so as to provide them with funds 
to purchase the deceased stockholder’s shares in the corporation. The 
premiums on the insurance were paid by the corporation. On the death of 
one of the stockholders the court held that the proceeds of the policy 
on his life were not includible in his gross estate for federal estate tax 


purposes. 
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Treasury Bonds Exchanged for Treasury Bonds 





Bureau Ruling, 1952 C. C. H. Fed. Tax Serv., par. 6098 


In a letter issued to the Commissioner of Public Debt the Bureau 
has ruled that an exchange of a 242% marketable Treasury Bond of 
1967-1972 for a non-marketable 234% Treasury Bond results in a taxable 
gain or loss since the exchange does not come within any of the exceptions 
enumerated in I RC § 112. 


Income Tax—Sales of Repossessed Property 
by Financial Institutions 





Bureau of Internal Revenue, GCM 26690 


A trust company acquired in 1935, by deed in lieu of foreclosure, 
property consisting of a lot and a six story building. This property was 
managed and rented by the trust company until it was sold in 1949 at 
a loss. The Bureau ruled that property so acquired and managed for 
the purpose of reducing loss is to be regarded as “used in trade or busi- 
ness” within IRC §117 (J) and therefore not subject to the capital 
loss limitation even where financial institutions are prohibited by state 
law from purchasing real estate. 





Trust Liable As Transferee for Federal Gift Tax Not Entitled to 
Reimbursement from Donor 





Fidelity Union Trust Co. v. Anthony, Superior Court of New Jersey, 
May 14, 1951 


A New Jersey court recently considered a question of great interest 
to trustees. The situation was substantially as follows: A donor makes 
a substantial gift of securities in trust for certain beneficiaries. The 
donor files and pays a federal gift tax. A few years later, after the death 
of the donor, the Commissioner determines that an additional tax is due 
on account of the donor’s undervaluation of the securities transferred. 
Under the statute providing for transferee liability the trustee is obligated 
and does pay the deficiency due. Is the trustee entitled to reimburse- 
ment from the estate of the donor? In holding that the trust must bear 
the burden of the gift tax the court stated: 


“The trustees urge that the donor is primarily liable for the tax 
and the donee secondarily liable, hence the trustees should be reim- 
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bursed by the estate of the donor for the tax and expenses in con- 
nection therewith. This argument is answered in Mississippi Valley 
Tr. Co. v. Commissioner of Int. Rev., 147 F. 2d 186 at page 187, 
where the Court said: 

“The argument is made here that the donor’s liability for the tax 
is primary and that of the donee secondary, and that no liability there- 
fore should exist against a donee for any part of a tax which a solvent 
donor has not admitted in his return, until there has been a deficiency 
determination against the donor, in the manner and within the time 
provided by the statute. But the statute itself imposes the tax, fixes 
its amount, and prescribes the date when payment thereof is legally 
due. If the full amount of the tax thus imposed is not paid by ‘the 
15th day of March following the close of the calendar year,’ the tax 
has not been paid ‘when due,’ and the unpaid portion bears interest 
from that date, and, ‘if the tax is not paid when due, the donee of any 
gift shall be personally liable for such tax to the extent of the value 
of such gift.’ ” 

“Only in the sense that the tax is owing in the first instance from 
the donor, and that the liability of the donee does not arise unless the 
donor fails to make payment of the tax by the 15th of March, follow- 
ing the close of the calendar year, and that such liability on the part 
of the donee is limited to the extent of the value of the gift, can the 
donee’s liability be said to be secondary or qualified. If the donor 
fails to pay the automatically imposed tax when due, in accordance 
with the statute, no matter what the reason for his failure, there is an 
immediate and direct liability on the donee for the legally-owned tax, 
to the extent of the value of the gift.” 

“Nowhere in its language does the statute make the liability of the 
donee contingent or dependent upon a formal determination of defi- 
ciency against the donor or upon any other steps to collect from him.” 


“Another reason, not raised by counsel in their briefs, is, that the 
mere making of a gift does not carry with it any implied promise by 
the donor to pay the tax. The liability of the donee to pay the tax 
arises solely by virtue of the statute when the donor fails to pay it.” 


We wonder if the court would reach the same result if the trustee, 
as a transferee liable for the tax, were out of pocket having according 
to the terms of the trust payed over the corpus to the beneficiaries who 
are now judgment proof. In any case where the possibility of a defi- 
ciency exists sound administration requires that the trust instrument 
provide that in consideration of the trustee’s undertaking the trust the 
settlor shall be liable for the tax. Moreover, such a provision in the 
present case would have resulted in an additional federal estate tax 
deduction for the donor's estate. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Bond Policy 
ee the place of mu- 


nicipal obligations in the com- 
mercial bank’s investment account, 
Falkner C. Broach, vice-president 
of the National Bank of Tulsa, 
Oklahoma, points out the advan- 
tages of holding a certain propor- 
tion of such issues. 


Under present tax laws, he notes, 
the normal and surtax rates for 
banks earning over $25,000, sub- 
ject to both normal and surtax, 
aggregates 47 per cent. Accord- 
ingly, the 2 per cent taxable yield 
of the ordinary corporate obliga- 
tion figures to a “net-after-tax 
yield” of only 1.06 per cent. Thus, 
to make a true comparison between 
municipal and _ taxable bonds, 
yields on the latter obligations 
must first be reduced by the 
amount of the tax bite. On this 
basis alone, the purchase of mu- 
nicipal bonds, in preference to 
taxable issues, is often justified. 


In the case of the bank subject 
to excess profits taxes, however, 
the case in favor of municipals 
becomes such as to preclude pur- 
chase of taxable issues in ordinary 
circumstances. Under the Excess 
Profits Tax Act, Mr. Broach ex- 
plains, so-called excess profits are 
taxed at an additional 30 per cent 
—which means that the applicable 
rate on such profits is 77 per cent. 
Here, in order to make an accurate 





and taxable bonds, the yield o 





77 per cent rather than the 47 per 
cent tax factor. On this basis, a 
4 per cent taxable yield becomes 
less than a 1 per cent tax-free 
yield. And while one-year high- 
grade municipals can be obtained 
on a 1 per cent basis, high-grade 
one-year taxable issues cannot be 
obtained on anything approaching 
a 4 per cent basis. 

States Mr. Broach: “This tax 
advantage possessed by municipals, 
important as it is in the case of 
normal and surtax, is so important 
in the case of excess profits tax 
as almost to preclude purchase of 
other securities — i.e., securities 
other than municipal and govern- 
ments — by a bank subject to ex- 
cess profits.” Mr. Broach remarks 
that the full tax advantage of mu- 
nicipals does not conform exactly 
to the simple illustration due to 
the reduction of the excess profits 
tax credit by the relationship of 
inadmissable to admissable assets. 
But for all practical purposes, he 
emphasizes, the relative tax-free 
advantage possessed by municipals 
is as he describes it. 

As an illustration, Mr. Broach 
cites the following example. Fed- 
eral Intermediate Credit Banks 
2 per cent debentures, with a ma- 
turity of nine months, can be pur- 
chased on a 1.06 per cent net yield 
basis. Such debentures may be a 
good purchase for a bank not sub- 


ever, such purchase cannot be 


comparison between municipal " to excess profits tax. How- 


the latter must be adjusted for a 






"justified as a good buy for a bank 
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which is subject to EPT, when a 
high-grade general obligation state 
bond of comparable maturity yields 
0.95 per cent or 1 per cent, tax- 
free. In contrast, after a 77 per 
cent tax, the FICB debenture 
yields only 0.46 per cent. Thus, 
the advantage is all in favor of 
the state issue. 


Where a bank is subject to EPT, 
Mr. Broach declares, both the sec- 
ondary reserve and permanent in- 
vestment areas of the investment 
account which are ordinarily filled 
by other securities, including mu- 
nicipals, should now be switched 
entirely to municipals. Ordinarily, 
for one reason or another, there 
is a limit to the amount of other 
securities to be included in the 
investment portfolio. However, 
under present tax laws, the bank 
subject to EPT is almost limited 
to tax-free municipals. . 


Savings Bank Investments 

Mutual savings banks, like other 
financial institutions, can rightfully 
ask that they receive authority, 
in all states, to invest a part of 
their surplus in selected equities. 
This is the opinion of Dr. Jules I. 
Bogen, Economic Consultant to 
the Savings Banks Trust Company 
of New York. A classic argument 
for the grant of such statutory 
authority, he observes, is to be 
found in the report on equity in- 
vestments of the Committee on 
Savings Banks Investments of the 
Savings Banks Association of the 
State of New York. 


Dr. Bogen notes the widespread 
belief that fluctuations in common 
stock prices in the future may be 
less extreme than those experienced 
in such periods as 1928-32. Such 
opinion is based on the following 
considerations: 


1—Federal Reserve regulation 
limits margin purchases of stocks. 
In the late ’20s, there was frantic 
purchasing of stocks with billions 
of dollars of borrowed money; this 
was followed by forced liquidation 
because of the impairment of 
margins in the depression, all of 
which contributed to wide swings 
in the market. Today, because of 
Regulations T and U of the Fed- 
eral Reserve Board, brokers’ loans 
have been kept relatively low. 
Furthermore, increases can be al- 
most entirely eliminated by estab- 
lishing 100 per cent margin require- 
ments, as was done for a time 
following the war. 

2—Commercial bank failures 
contributed greatly to the depres- 
sion of security values in the early 
°30s. Such failures have been prac- 
tically eliminated by the many 
strengthening legislative enact- 
ments affecting the banking system 
since 1933. 

3—A repetition of the depression 
of the early ’30s is less likely by 
virtue of the Full Employment 
Act of 1946. The current danger 
is chronic inflation, rather than the 
periodic deflation which was feared 
in the past. 

4—In the past two decades, 
American corporations have greatly 
added to their strength by ac- 
cumulating very large liquid re- 
serves in the shape of cash and 
government securities, by reinvest- 
ing earnings on an unprecedented 
scale, and by refraining from ex- 
panding debt to any large extent. 
Thus, they are in a far better 
position to withstand adversity. 


Dr. Bogen points out that the 
high rate of return provided by 
common stocks may permit a re- 
duction, rather than an increase, 
in the over-all risk incurred in its 
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portfolio by an institutional in- 
vestor. To realize a given rate of 
return, a smaller proportion of 
risk investments and a higher pro- 
portion of non-risk investments 
would be required. 


For example, if a mutual savings 
bank sought to earn 3% per cent 
on new deposits, it could hardly 
earn this much by investing en- 
tirely in corporate bonds at cur- 
rent prices. This rate of return 
could be realized, of course, by 
placing half of its new money into 
mortgages giving a net return of 
334, with the rest going into Gov- 
ernments yielding almost 254 per 
cent. But it would also be pos- 
sible to realize this rate of return 
through the purchase of equities 
currently yielding about 6 per cent; 
a 8% per cent average yield could 
be obtained by placing almost 85 
per cent of new funds into Gov- 
ernments, and not much over 15 
per cent of the deposit gain into 
common stocks. 

Thus, properly selected and 
timed, equity investments can add 
to the over-all rate of return pro- 
vided by portfolios of mutual sav- 
ings banks, as of other institutions, 
without material increase in risk. 
At the moment, the need for 
equity investments is not pro- 
nounced, since the unprecedented 
building boom of the past year 
furnished an ample supply of 
mortgages. However, there are 
many indications of a decline in 
building activity and a reduced 
supply of institutional investments 
ahead; at the same time, savings 
should expand again as people 
spend less on consumer goods fol- 
lowing the buying spree of the 
early weeks of this year. Accord- 
ingly, when additional investments 
are again sought out, Dr. Bogen 
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feels that properly selected: and 
administered equities could provide 
a helpful supplementary outlet for 
funds. 


Dividend and Interest 
Withholding Levy 


The New York State Bankers 
Association, which represents 98 
per cent of all commercial banks 
in the Empire State, has registered 
its opposition to the proposed 20 
per cent withholding tax on divi- 
dends and interest payments. Spe- 
cifically, the Association voices the 
following objections: 

“1—A vast majority of com- 
mercial bank depositors, such as 
widows with small income, depend- 
ent children and elderly people who 
are now exempt from tax liability 
would be deprived of the funds 
withheld until a refund could be 
obtained. This would impose a 
dual hardship, for in addition to 
being deprived of this needed in- 
come their refund might go by de- 
fault because of their lack of 
knowledge of the manner in which 
to recover these taxes. 

“Likewise, the many charitable, 
religious and educational institu- 
tions which are stockholders, bond- 
holders and depositors, and who 
are otherwise not liable for income 
tax would have their already re- 
duced income diminished by this 
withholding tax. In addition to 
the hardship imposed by this re- 
duction, an additional burden of 
expenses would be entailed in ob- 
taining a refund. 

“Q-Savings bondholders, many 
of whom are not subject to income 
taxes, would be penalized by the 
imposition of a 20 per cent tax for 
which they are not liable. Faced 
with the loss of this income for a 
period of from three months to 
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over a year, and the necessity of 
initiating wholly unfamiliar refund 
procedure would tend to discourage 
participation in the regular savings 
bond purchase program. Resistance 
is already being met in the sale of 
these bonds. 

“Any deterrent to the sale of 
these securities to individuals and 
trustees and to the depositing of 
excess funds in savings accounts 
represents a very real danger to 
our economy. 

“3—Equally important will be 
the psychological effect of a 20 per 
cent withholding tax on the owners 
of savings accounts. Just as the 
withholding tax on wages and 
salaries has led the workers of the 
nation to regard the amount they 
find in their pay envelopes as the 
salary or wage their employer is 
paying them, so will the owners 
of savings accounts come to regard 
the amount of interest which they 
actually receive as the amount 
which their bank is paying. And 
just as the withholding tax on 
wages and salaries resulted in pres- 
sure for increasing such wages and 
salaries, so will the withholding 
tax on interest lead to pressure 
for an increase in the rate of in- 
terest paid. 

“That would be not only unfor- 
tunate but dangerous, particularly 
in the case of commercial banks 
which, unable to attract additional 
capital, must rely on retained earn- 
ings to build up their capital funds 
for the protection of their de- 
positors. 

“4—-The necessity for a with- 
holding provision, such as the one 
proposed, is questionable since the 
present law requires that all pay- 
ments of interest, rents, etc., in 
excess of $600 and all dividend 


payments in excess of $100, to- 
gether with information as to the 
payees, be reported on forms 1096 
and 1099. 

“The additional bookkeeping 
burden, both on the payors, ie., 
banks, corporations, or individuals, 
and the government in order to 
obtain information which for the 
most part is already available adds 
strength to the argument that the 
proposal is unwarranted. 

“Furthermore, aside from the 
tremendous cost to the banks and 
others in performing this proposed 
withholding function, the cost to 
the Internal Revenue Department 
would be enormous because of the 
millions of savings accounts that 
would have to be considered both 
from a refund and collection basis.” 
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BREBAN’S 


Interest 
Tables 


For more than seventy-five years this 
book has been a prime tool of bankers. 
Now available in a handsome and dur- 
able binding, it shows at a glance the 
interest on any sum from one to ten 
thousand dollars, for any number of 
days from one to three hundred sixty- 
six, at from $ to 24 per cent. $4.50 
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| and BANK TELLERS — 
ARREARS — 
You have never read a book that could ‘ pANh yell 
compare with this for complete infor- ae D 
mation about the bank teller, his job, 3 


his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 


Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 


¢ stepping stones that develop execu- 


Mail This Handy Coupon Today 


tive ability 

training tellers to give information 
to the public 

teller influence outside of the bank 

teller salesmanship 

different types of accounts 

how the bank can help the teller 
minimize check losses 


* examination of checks 


Bankers Publishing Company 

|465 Main St., Cambridge 42, Mass. 

Send me Alcorn’s The Bank Teller: His Job 
and Opportunities. If it meets with my approval | 
I will mail you $3.50 within five days. Otherwise, 
lr may return it within five days and pay nothing. | 


¢ combining paying and receiving de- — Caaesay cast cases eacesesbusupies Dies ska cecasabue Casha tetas seaaasat | 
partments | | 
* machines that eliminate errors, re- PEMUANN RSS costa vss havaccsnds a cdesaueatactcasats ecacaceakcnvsves aceiascaenvoees 


duce costs, prevent fraud, speed 
teller’s service 

our monetary system 

and much more 





Master Sergeant Travis Watkins, of 
Gladewater, Texas— Medal of Honor. On September 3, 1950, near Yong- 
san, Korea, Sergeant Watkins was wounded and paralyzed from the 
waist down. Ordering his squad to pull out and leave him, he stayed 
behind and died covering their withdrawal. 

Sergeant Watkins gave his life for freedom. What can you do? 

This. You can begin today to do your full share in defense of the coun- 
try he defended so far “above and beyond the call of duty” by buying 
more ...and more ... and more United States Defense* Bonds. 

For your Defense Bonds strengthen America. And if you will make 
our country strong enough now, American boys may never have to give 
their lives again. Defense is your job, too. 


Remember that when you're buying 


Plan. Don’t forget that now every 
bonds for defense, you’re also build- 


Series E Bond you own automatically 


ing a reserve of cash savings. Remem- 
ber, too, that if you don’t save regu- 
larly, you generally don’t save at all. 
So go to your company’s pay office— 
now—and sign up to buy Defense 
Bonds through the Payroll Savings 


goes on earning interest for 20 years 
from date of purchase instead of 10 
as before. This means, for example, 
that a Bond you bought for $18.75 
can return you not just $25 but as 
much as $33.33! Buy Bonds now! 


*U,S. Savings Bonds are Defense Bonds - Buy them regularly! 
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